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Appeal from the United States District Court for the Southern
District of Texas.

Before POLITZ, Chief Judge, and H Gd NBOTHAM and SMTH, Circuit
Judges.

JERRY EE. SMTH, G rcuit Judge:

Marian Britton ("Britton") appeals the dism ssal of her |egal
mal practice action. Finding no error, we affirm

l.

This suit arises froma feud between Britton and her brothers
(collectively "the Brittons" or "the <children") over their
respective inheritances. The Brittons' parents created a nunber of
partnerships and trusts, including three for Britton, and naned
their sons as trustees. Britton |later sued her brothers for an
accounting, apparently believing they had stolen fromher trusts.

While that litigation was pendi ng, the probate court declared
the Brittons' nother to be i nconpetent and nmade her a ward of that
court; their father had died earlier. The children eventually
settled the suit, largely wth their nother's noney. The
settlenent provided that the nother's guardian would not
i nvestigate wongdoing by either the children or | awers and ot her
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prof essionals who had represented the nother; the probate court
|ater transferred any clainms the nother had agai nst professionals
to her children.

Def endants and their law firm handl ed estate work for the
Brittons' parents and continued to represent the nother and her
court - appoi nted guardi an during Britton's suit. They al so def ended
Britton's brothers against that suit and helped negotiate the
settl enent.

Britton brought this legal nalpractice action against the

i ndi vi dual at t or neys, asserting that they violated their

professional duties to her nother because of a conflict of

interest. The district court found that "l egal mal practice clains

are not assignabl e" under Texas |aw and di sm ssed the conplaint.?
.

Britton all eges that defendants suffered froma conflict of
interest in representing both the nother and the sons. She further
contends that defendants took advantage of +the nother by
encouragi ng her to fund the settlenent of her daughter's suit and
to pay other debts of her sons. Britton also alleges that Beebe
underval ued assets on an estate tax val uation.

Britton concedes that the dispositive question on appeal is

Britton argues that the district court should have
converted defendants' notion to dismss into one for summary
j udgnent because defense counsel presented "extraneous matters"
to the court. The district court's holding does not rely on any
evi dence outside the pleadings, however, and the nere presence of
additional issues in the record did not require the court to
treat the notion as one for summary judgnent. See Davis v.
Bayl ess, 70 F.3d 367, 372 n. 3 (5th Cr.1995).
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whet her the probate court's transfer order gave her standing to
bring this action. The Texas Suprenme Court recently answered this
question by adopting the follow ng court of appeals hol ding:

On bal ance, we conclude that the costs to the | egal system of

assi gnnment outweigh its benefits. W hold that an assi gnnent

of a legal malpractice action arising from litigation is

i nval i d.
Zuniga v. Goce, Locke & Hebdon, 878 S.W2d 313, 318 (Tex. App.—San
Antonio 1994, wit refused).?

A
Britton contends that Zuniga is distinguishable because her

mother's clains arise fromestate work, not litigation. While the
court of appeals limted the express holding of Zuniga to clains
arising from litigation, its reasoning extends well beyond the
facts of that case. The court discussed the pros and cons of
assi gnnent and concluded generally that "the costs to the |ega
system of assignnent outweigh its benefits.” 1d. The only other
court that has interpreted Zuniga read it broadly: "Because we
agree with appellees and the reasoning set forth in [Zuniga ], we
hold that |egal malpractice clains are not assignable.” Cty of

Garland v. Booth, 895 S.W2d 766, 769 (Tex.App.—ballas 1995, wit
deni ed) .

2The notation "wit refused" indicates that the court found
that "the judgnent of the court of appeals is correct and ... the
principles of law declared in the opinion ... are correctly
determned."” Tex. R App. P. 133(a). Thus, "a decision ... in
whi ch the Suprene Court refuses a wit of error is as binding as
a decision of the Suprene Court itself.” "21' Int'l Holdings v.
West i nghouse Elec. Corp., 856 S.W2d 479, 483 (Tex. App. —San
Antonio 1993, no wit) (quoting Ohler v. Trinity Portland Cenent
Co., 181 S.W2d 120, 123 (Tex.C v. App. &al veston 1944, no wit)).



Britton argues that despite the breadth of the | anguage quot ed
above, Texas courts are concerned only with specific abuses—such as
sale to strangers for profit and transfer by defendants in
settlement of Ilitigation—and not wth assignnent in general.?
Brittonis correct in noting that the Texas cases di scuss a variety
of specific problens that would result frompermtting assignnent,
but she is wong in concluding that they limt the ban on
assi gnnent to cases presenting those problens. |Instead, Zuniga and
Boot h appear to prohibit assignnment altogether in order to prevent
such problens from occurring. See Zuniga, 878 S.W2d at 317

("Utimately, to all ow assi gnnment woul d nake | awyers rel uct ant —and

Britton also cites a few i napposite Texas cases in an
attenpt to undercut Zuniga. First, she argues that the state
suprene court specifically reserved the question of whether |egal
mal practice clains are assignable, see Anerican Centennial I|ns.
Co. v. Canal Ins. Co., 843 S.W2d 480, 484 n. 6 (Tex.1992), and a
| ower court subsequently noted that the suprenme court's position
on the issue "is uncertain," see Charles v. Tanez, 878 S.W2d
201, 206 (Tex.App.—=<€orpus Christi 1994, wit denied). Wile
Britton's characterization of those cases is accurate, it is also
m sl eadi ng, as both American Centennial and Charles preceded
Zuni ga.

Second, Britton observes that a court of appeals stated
in dicta that attorney nal practice clains nmay be assigned.
See Stonewal | Surplus Lines Ins. Co. v. Drabek, 835 S. W2d
708, 711 (Tex.App—<€orpus Christi 1992, wit denied).

Zuni ga, however, expressly overruled that portion of
Stonewal | Surplus. See Zuniga, 878 S.W2d at 314-15.

Finally, though no one has cited it, we note that the
sane court of appeals also found that a woman had st andi ng
to prosecute a legal mal practice action that her husband had
assigned to her. See Pankhurst v. Weitinger & Tucker, 850
S.W2d 726 (Tex. App. —€orpus Christi 1993, wit denied).
Pankhur st di scusses the issue as one of marital property,
not assignnent in general, and preceded both Charles, in
whi ch the sane court of appeals disallowed an assignnent,
and Zuniga. |If Pankhurst retains any vitality, it does so
only in the context of famly |aw
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perhaps unwi | I i ng—to0 represent defendants wth i nadequat e i nsurance
and assets."); Booth, 895 S.W2d at 769 (reasoning that "to all ow
assignability of such clains would relegate the | egal mal practice
action to the marketplace and convert it to a commodity to be
exploited").*

Even if the Texas Suprene Court were to |limt its ban on
assignnent of legal nmalpractice clains to those "arising from
litigation," the instant situation would still fall wthin that
ban. The nother's guardi an assigned these clains to the children
followng their settlenent of the earlier litigation, and the
underlying subject matter of that litigation was substantially the
sane as the issue in this suit: fraudul ent m smanagenent of the
Britton trusts. In fact, Britton alleges in this suit that
def endants conspired with her brothers to defraud her nother in
connection wth the settlenment of the earlier suit. As a result,
it is not a stretch to say that the present suit "aris[es] from
litigation."

B

Britton argues that the assignnent is valid because her

4Zuni ga and Booth both |l ook to the | eading opinion on this
subj ect, Goodley v. Wank & Wank, Inc., 62 Cal.App.3d 389, 133
Cal .Rptr. 83 (1976), which states:

It is the unique quality of |egal services, the
personal nature of the attorney's duty to the client
and the confidentiality of the attorney-client
relationship that invoke public policy considerations
in our conclusion that mal practice clains should not be
subj ect to assignnent.

Id. at 87 (enphasis added).



nmot her's clains passed to the children "by operation of law. " She
relies on a bankruptcy opinion that observes, indicta, that "it is
not self-evident that, under California law, a claim for |ega
mal practi ce woul d not pass by operation of |aw, as, for exanple, to
the mal practice plaintiff's heirs in the event of death, or to the
successor of a corporate plaintiff merged out of existence or
di ssol ved." Ellwanger v. Budsberg (In re Ellwanger), 140 B. R 891,
899 (Bankr.W D. Wash. 1992). Def endants respond that even if the
probate court had authority to transfer the nother's clains to the

guardi an "by operation of |law, " such an exception would not cover
t he guardi an's subsequent assignnent to the children.

As the state has declared the nother to be |l egally i nconpet ent
and has deprived her of the right to manage her own affairs, there
is considerable force to Britton's contention that the state ought
to permt soneone to prosecute the nother's clains for her.
Britton errs, however, in assumng that she is that person. To the

extent that the clains passed "by operation of law," they passed to
the guardian, not Britton. Moreover, Texas could assuage the
concerns discussed in Ellwanger by permtting the guardian to
prosecute the nother's clains as part of his general duty to manage
her estate. Thus, Britton would not benefit from any such
excepti on.

Nonpl used, Britton contends that her nother's clains passed
"by operation of |law' a second tinme when the guardian transferred

them to the children. She further asserts that this second

transfer differed froman ordinary assignnent in that the probate



court approved the guardi an's request to assign the clains and t hen
ordered himto do so, pursuant to the probate code.

Under Texas law, the nere fact that a court has general
statutory authority to order the transfer of property does not
permt it to order the transfer of a legal nmalpractice claimb?
Thus, while a probate court order directing the transfer of such a
claimm ght be said to effect an assignnent "by operation of |aw, "
it wuld also do so in derogation of [|aw Such an order would
still be entitled to full res judicata and coll ateral estoppel
effect, but, as discussed bel ow, defendants are not bound by the
probate court's order. Absent such preclusive effect, the order is
ineffectual to the extent that it purports to assign |egal
mal practice clains.®

C.

Britton contends that her contract, fraud, conspiracy, and
deceptive trade practices clains are "independent" of her
negligence and fiduciary duty clains and therefore escape Texas's
ban on assignability. In the district court, however, Britton
filed a docunent stating that "[t]his is a legal malpractice

action...." In addition, each of Britton's clains all eges that the

°See Charles, 878 S.W2d at 205, 208 (holding that, at |east
under some circunstances, a judgnent creditor is not entitled to
transfer of a |egal nal practice cause of action under Texas's
turnover statute); Zuniga, 878 S.W2d at 317 & n. 5 (extending
Charles to all legal nalpractice clains).

To be fair to the probate court, we note that it
transferred a broad class of clainms, including all those the
nmot her had agai nst professionals. As a result, it did not
directly address the question of whether the guardian should
transfer the nother's | egal nmal practice clains.
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def endant attorneys acted inproperly in the course of performng
| egal services for a client. Finding no reason to depart from
Britton's own characterization of her suit, we conclude that all of
her clainms assert |egal nal practice and are non-assignabl e.

L1,

Britton contends that the probate court's transfer order is
res judicata as to defendants' non-assignability defense. She
expl ains that because the probate court decided that the nother's
cl ai ms should be transferred to her chil dren, defendants coul d have
contested the transfer's validity in that court.

As a threshold matter, defendants contend that Britton's
argunent is properly analyzed under the principle of collatera
estoppel, not res judicata, because she requests preclusion only as
to a single issue—the defense of non-assignability—not an entire
cause of action. Because a Texas court rendered the earlier
judgnent, Texas | aw governs its preclusive effect. See Heller Fin.
v. Grammto Conputer Sales, 71 F.3d 518, 523 n. 4 (5th Cr.1996).
Texas uses res judicata as a bar not only to causes of action, but
also to at | east sone defenses that could have been raised in the
earlier proceeding. See, e.g., Jones v. Strauss, 800 S.W2d 842,
844 (Tex.1990). Wile Britton's res judicata argunent is a weak
one, it is at least within the scope of that doctrine.

The doctrine of res judicata does not preclude defendants
fromcontesting the transfer's validity, however, because it bars
litigation only between the parties to the earlier suit and those

in privity wwth them See CGetty Ol Co. v. Insurance Co. of N.



Am, 845 S.W2d 794, 800 (Tex.1992), cert. denied, --- US ----,
114 S.Ct. 76, 126 L.Ed.2d 45 (1993). Defendants were not parties
to the probate proceeding and did not represent any parties at the
time the court approved the assignnent. In fact, the probate
court's transfer order specifically nanes the people it "shall be
bi ndi ng upon"; defendants are not anong them

Britton cont ends nonet hel ess t hat def endant s wer e
"parties-in-interest" to the proceedi ng because they were creditors
of the estate. Wiile Britton is correct that Texas |aw generally
permts creditors of an estate to participate in probate
proceedi ngs, see Tex. ProB. CobE ANN. 88 3(r), 10 (Vernon 1980), at
| east one Texas court has restricted the participation of
"Iinterested persons” to matters in which their own interests are
materially affected. See @uardianship of Price v. Mirfee, 408
S.W2d 756, 758 (Tex.Cv.App.-Amarillo 1966, no wit). As the
judgnent itself enunerates those it intends to bind, we decline to
expand its scope indiscrimnately to all creditors of the estate.

In summary, we conclude that in Texas, nost if not all clains
of legal malpractice, including this one, cannot be assigned.
Britton has no standing, and the judgnent, accordingly, is

AFFI RVED.



