IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20415

JACKI E SM TH,
Pl ai ntiff-Appellee,

ver sus

TEXAS CHI LDREN S HOSPI TAL,
Def endant - Appel | ant,

and

UNUM LI FE | NSURANCE COVPANY,
Def endant .

Appeal fromthe United States District Court
for the Southern District of Texas

May 15, 1996
Before POLITZ, Chief Judge, and H GE NBOTHAM and SM TH, GCircuit
Judges.
H G3 NBOTHAM Circuit Judge:

Texas Children's Hospital appeals the district court's order
remanding to state court a state-law fraudul ent-inducenent claim
We nust deci de whether Smth has preserved a fraudul ent-i nducenent
claim and, if so, whether it is nevertheless preenpted by the
broad federal reach of ERISA. W conclude that Smith's clai mmy
escape ERI SA preenption if preserved, but vacate and remand because
of uncertainties in the proceedi ngs below as to whether Smth has

actually preserved it.



| .

Jackie Smth alleges the followng. She started working at
St. Luke's Hospital in February 1991 and qualified for insurance
benefits with St. Luke's by May 1991, after the elimnation period
for preexisting conditions. Later that year, Texas Children's
Hospital, a sibling corporation of St. Luke's, persuaded Smth to
transfer her enploynent to Texas Children's by prom sing nore pay,
a supervisory position, and the transfer of all of her enpl oynent
benefits, including long-termdisability benefits. According to
Smth, Texas Children's made such assurances both orally and in
certain witten docunents. Smth transferred to Texas Children's
on Cctober 1, 1991.

In October 1991, Smth was di agnosed with nultiple sclerosis.
She was di sabl ed by Septenber 1992. Around August or Septenber of
1992, Smth's supervisor suggested to Smth that it was unsafe for
her to continue working at Texas Children's, and that she woul d not
have troubl e acquiring long-termdi sability benefits fromUNUMLI fe
| nsurance Conpany, the clains adjuster for Texas Children's. Smth
st opped working and was put on long-termdisability in Septenber
1992. She was term nated from enploynent in April 1993.

In January 1993, Smith received her first benefit check for
the period of Decenber 11, 1992, to January 1, 1993. |Imediately
thereafter, UNUMcalled Smth and told her not to cash the check.
UNUM had determ ned that the | ast day of Smth's elimnation period
was Decenber 31, 1991. UNUMfound that Smth's nultiple sclerosis,

whi ch was di agnosed i n Cct ober 1991, was a preexisting condition as



of Decenber 31. Hence, UNUM determ ned that Smth did not qualify
for benefits from Texas Children's.

Smth sued Texas Children's in Texas state court, alleging
state-law cl aims of fraudul ent inducenment and breach of contract.
Texas Children's renoved the case to federal court on the ground
that Smth's clainms arose under ERI SA. Texas Children's then noved
for sunmary j udgnment, whereupon the district court ordered Smth to
anend her conplaint to conformto an ERISA claimand to join any
addi tional parties. Smth conplied and filed her First Amended
Conpl ai nt, asserting ERI SA cl ains and nam ng UNUM as a def endant.
In their answers to this anended conplaint, Texas Children's and
UNUM asserted the affirmative defense of ERI SA pre-enption and
argued that Smth's clains were not cogni zabl e under ERI SA

In April 1995, the district court entered final judgnment for
Texas Children's on Smth's ERI SA and common | aw est oppel cl ai ns,
but remanded her fraudul ent-inducenent claimto state court. Texas
Children's filed a noti on under Rule 59(e) seeking reconsideration
of the order of remand and dism ssal of Smth's suit agai nst Texas
Children"s inits entirety. The district court denied this notion.

The defendants now appeal the district court's remand order.

.
We first address our jurisdiction. The district court's
Summary Judgnent ©Menorandum expl ained its order as foll ows:
[T]he Court remands the case to state court because the
plaintiff's clains for damages for fraudul ent inducenent
survives the ERI SA defense. This is so because the plaintiff
was entitled to rely upon the representation that benefits
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were available to her, if such representations were nade.
Because she did not qualify for the benefit that was prom sed,
she is entitled to maintain her suit against Texas Children's
Hospital separate and apart from ERI SA
We interpret this explanation to say that the district court was
exercising its discretion not to retain jurisdiction over Smth's
pendent state clains after having granted summary judgnent for
Texas Children's on her federal ERISA clains. W therefore have
jurisdiction to review the district court's remand order. See

Burks v. Anerada Hess Corp., 8 F.3d 301, 303-04 (5th Gr. 1993).

L1,

Texas Children's argues that Smth's First Anended Conpl ai nt
did not restate a fraudul ent-inducenent claim and, alternatively,
that any such claimis preenpted by ERISA. As we will explain, we
are persuaded that Smth's anended conpl aint all eges facts that may
giverise to a fraudul ent-i nducenent claimthat is not preenpted by
ERI SA. However, since it is not clear whether Smth has adequately
preserved her state-|awfraudul ent-inducenent claim we remand this
case to the district court for a decision on whether to allow Smth

to anmend her conplaint to clarify her allegations.

A
While a district court may exercise its discretion to remand
acase if it determnes that federal jurisdiction has di sappeared,
it "has no discretion to remand a case in which a federal claim
still exists." Burks, 8 F.3d at 304. W reviewas a matter of | aw
t he question whether ERI SA preenpts Smth's fraudul ent-i nducenent
4



claim See id. Remand is appropriate only if a set of facts can
be adduced under the allegations in Smth's First Armended Conpl ai nt
that give rise to a state-law claimnot preenpted by ERI SA

ERI SA by its terns expressly "supercede[s] any and all State
| aws insofar as they may now or hereafter relate to any enpl oyee
benefit plan.” 29 U S.C. 8 1144(a). "A state law ‘relates to' an
enpl oyee benefit plan "if it has a connection with or reference to

such pl an. Rozzell v. Security Servs., Inc., 38 F.3d 819, 821

(5th Gr. 1994) (quoting Shaw v. Delta Air Lines, 463 U S. 85, 96-
97 (1983)). Thus, ERISA preenpts a state law claim"if (1) the
state | aw claim addresses an area of exclusive federal concern

such as the right to receive benefits under the terns of an ERI SA
plan; and (2) the claimdirectly affects the relationshi p between
the traditional ERISA entities —the enployer, the plan and its

fiduciaries, and the participants and beneficiaries." Hubbard v.

Blue Cross & Blue Shield Ass'n, 42 F.3d 942, 945 (5th Cr. 1995).

ERI SA's preenption |anguage "is deliberately expansive, and
has been construed broadly by federal courts.” 1d. "Neverthel ess,
the reach of ERI SA preenptionis not [imtless." Rozzell, 38 F.3d
at 822. "[S]one state actions may affect enpl oyee benefit plans in
too tenuous, renote, or peripheral a manner to warrant a finding
that the law ‘relates to' the plan." Shaw, 463 U S. at 100 n. 21.
Thus, if Smth's fraudul ent-inducenent claimis based upon a state
law that "has a connection with or reference to" her ERI SA plan

wth Texas Children's, ERI SA preenpts it. On the other hand, if



her claimaffects that plan "in too tenuous, renote, or peri pheral
a manner," it is not preenpted.

To the extent that Smth is claimng that she is entitled to
disability benefits under Texas Children's ERI SA pl an, her claimis
preenpted. Qur case |lawteaches that a state-|law clai mby an ERI SA
pl an parti ci pant agai nst her enpl oyer is preenpted when based upon
a deni al of benefits under the defendant's ERI SA plan. See Cefalu

v. B.F. Goodrich Co., 871 F.2d at 1292-97; Christopher v. Mbil G|

Corp., 950 F.2d 1209, 1217-20 (5th Cr. 1992); Perdue v. Burger
King Corp., 7 F.3d 1251, 1255-56 (5th G r. 1993).

Here, however, Smth's fraudul ent-inducenent claim is not
based sol el y upon Texas Children's denial of benefits to her under
its ERISA plan. Rather, Smth also alleges that she gave up her
accrued benefits at St. Luke's in reliance upon Texas Children's
all eged m srepresentations. Though ERI SA preenpts Smth's claim
seeki ng benefits under Texas Children's ERI SA pl an, she may have a
separate clai mbased upon the benefits that she had at St. Luke's
and relinquished by leaving. The difficulty here arises in that
Texas Children's allegedly promsed that Smith woul d have the sane
benefits at Texas Children's as she had at St. Luke's, so the
measure of her injury is the sane regardl ess of whet her she pursues
recovery of benefits relinquished or of benefits denied. Stated
anot her way, because of the nature of Texas Children's alleged
assurance —that she woul d keep the sane disability benefits after
she transferred to St. Luke's —the value of the benefits that she

gave up by leaving St. Luke's is equal to the value of any benefits



that she could claimunder Texas Children's ERI SA plan. But, to
the extent that Texas lawpermts a plaintiff asserting fraudul ent -
i nducenent to recover for value relinquished in addition to val ue
not received, Smth may al so have a cl ai mbased upon the disability
benefits relinqui shed, separate fromher claimfor benefits under
Texas Children's ERI SA plan. The Texas state court can decide the
grounds for relief available to Smth under Texas | aw;, we need only
deci de whet her ERI SA preenpts such a claimfor recovery based upon
the benefits that Smth gave up by |eaving St. Luke's.

W are persuaded that ERI SA preenpti on woul d not apply to such
a claim Smth alleges that, because she relied upon
m srepresentations by Texas Children's, she lost a quantifiable
streamof inconme that she woul d now be receiving had she never | eft
St. Luke's. Such a claimescapes ERI SA preenpti on because it does
not necessarily depend upon the scope of Smith's rights under Texas
Children's ERI SA plan. For exanple, if Texas Children's did not
have any benefits plan, ERI SA would not apply, leaving Smth with
a non-preenpted cl ai m based upon the benefits relinquished. That
Texas Children's has such an ERI SA plan does not alter the nature
of her claim which is based upon benefits given up for purposes of
ERI SA preenption. The wultimate question of Texas Children's
liability for fraudulently inducing Smith to | eave St. Luke's turns
not on the quantum of benefits available at Texas Children's, but
on the question whether Texas Children's msled Smth when it told

her that she woul d keep what she had.



Though Cefalu illustrates the difficulty of preenption issues
under ERI SA, we are persuaded that Cefalu does not nandate that
ERI SA preenpts Jackie Smth's fraudul ent-inducenent clai magainst
Texas Children's. Roy Cefalu was term nated from his enpl oynent
with B.F. Goodrich Conpany after Tire Center, Inc., purchased that
di vi sion. Because Cefalu had participated in Goodrich's retirenent
benefits plan, a qualified ERI SA plan, accepting a job with Tire
Center nmeant that, under the terns of Goodrich's ERI SA plan, he
woul d have been entitled to a continuation of his benefits under
the Tire Center's ERISA plan. Cefalu, 871 F.2d 1290. According to
Cefal u, however, he instead chose to becone an franchi sed operat or
of a Goodrich retail center in reliance upon Goodrich's oral
assurance that he would receive the sane benefits as a franchi see
as he would as a Tire Center enployee. But while Cefalu did retain
sone retirenent benefits under Goodrich's Special Deferred Vested
Pensi on Pl an, nade available in connection with his term nation,
Goodrich later infornmed himthat he would not be entitled to the
addi tional benefits

Cefalu sued Goodrich for breach of contract. W found that
ERI SA preenpted his claim enphasizing:

[Cefalu's] claim has a definite connection to an enployee

benefit plan. [He] concedes that if he is successful in this

suit his damages would consist of the pension benefits he
woul d have recei ved had he been enployed by TCl. To conpute

t hese damages, the Court nust refer to the pension plan under

whi ch [ Cef al u] was covered when he worked for Goodrich. Thus,

the precise danmages and benefits which [Cefalu] seeks are
created by the Goodrich enployee benefit plan. To use any

ot her source as a neasure of damages would force the Court to
specul ate on the anount of damages.



Cefalu, 871 F.2d at 1294. In short, Cefalu sought recovery from
Goodrich based upon retirenent benefits that he clains he should
have recei ved as a Goodrich franchi see, which al |l egedly equal ed t he
benefits that he would have received had he accepted a job with
Tire Center. The anobunt of those benefits not received could only
be neasured by reference to the benefits that Cefal u did have under
his original ERISA plan with Goodrich, his fornmer enployer. W
concluded that his breach-of-contract clai m against Goodrich was
related to Goodrich's ERI SA plan and therefore preenpted.
Significantly, Cefal u sought recovery pursuant to an all egedly
valid oral contract; he sought to bind Goodrich to its oral
contract to extend himbenefits that he woul d have recei ved had he
accepted a job with Tire Center. Cefalu could not have asserted a
cl aim based upon benefits given up, since his termnation, not
Goodrich's msrepresentation, caused the |oss of addi ti onal
benefits that he previously had under Goodrich's plan. Put another
way, Cefalu was no longer entitled to the continuation of full
benefits under Goodrich's original ERI SA plan the nonent he was
termnated fromGoodrich as part of the Tire Center purchase, since
the cessation of benefits occurred regardl ess of what Goodrich did
next. Rather, ERI SA preenpted Cefal u's clai mbecause he sought to
hold Goodrich liable in contract for additional benefits beyond
what he had under Goodrich's ERISA plan, on the ground that
Goodrich had allegedly promsed him that his benefits as a
franchi see woul d equal what he could have received had he joined

Tire Center. Since Tire Center enployees received a continuation



of the benefits that they had under Goodrich's ERI SA pl an, Cefalu's
claimwas for alike continuation of the benefits that he had under

Goodrich's original ERI SA plan. See, e.q., Rozzell, 38 F.3d at 822

(cautioning that Cefalu "does not, and can not, nean that any
lawsuit in which reference to a benefit plan is necessary to
conpute plaintiff's damages is preenpted by ERI SA and i s renovabl e
to federal court"). ERISAthus preenpted Cefalu's clai mbecause he
sought recovery of retirenent benefits that Goodrich all egedly owed
himas a continuation of its ERISA pl an.

Here, by contrast, Smth's fraudul ent-inducenent claiml eaves
open the possibility that she may obtain recovery from her second
enpl oyer, Texas Children's, based upon her relinquishnent of the
paynments that she would now be receiving had she renmained with a
different first enployer, St. Luke's. Smth is not suing for
disability benefits that Texas Children's owes her under its ERI SA
pl an. Nor is she suing St. Luke's for benefits that St. Luke's
all egedly owes her under its benefits plan. Rather, Smth is suing
Texas Children's for vested benefits that she had acquired while
enployed with her original enployer, but then relinquished in
reliance upon Texas Children's all eged m srepresentations.

Thus, for exanple, had Smth had no benefits before joining
Texas Children's, she could only claimrelief based upon benefits
to which she was entitled under Texas Children's ERI SA pl an. ERI SA
woul d preenpt such a claim But, on the other hand, suppose that
Smith turned down a $10, 000 annual bonus by | eaving St. Luke's, and

t hat she could showthat she left St. Luke's in reliance upon Texas
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Children's prom se that she would be qualifying for benefits under
Texas Children's ERI SA pl an val ued at approxi mately $12, 000. Then,
t hough a claimfor $12,000 in benefits would again be preenpted by
ERI SA, she still mght have a non-preenpted claimfor the $10, 000
relinqui shed bonus if her allegations indicated that Texas
Children's either had no plan or otherwi se knew that Smth could
not possibly have been covered under whatever plan it did have.
Thus, Smth's entitlenent to benefits under Texas Children's ER SA
pl an can be consi dered separately fromthe question whet her Texas
Children's msled her into believing that she would be entitled to
benefits under that plan; the former question requires referenceto
Texas Children's plan, while the latter focuses on what Texas

Children's told her.

B
Though we conclude that Smth's allegations | eave roomfor a
fraudul ent-i nducenent claimthat is not preenpted by ERI SA, we are
not certain at this time whether she has adequately preserved such
a claimin her First Amended Conpl aint. Because there are sone
anbiguities regarding the course of the proceedi ngs bel ow as wel |
as the nature of Smth's state-law clains, and given the possible

rel evance of the Suprene Court's recent decisionin Varity Corp. v.

Howe, 116 S. C. 1065 (1996) (decided March 19, 1996), we vacate
the district court's remand order and renmand to the district court.
On remand, Smith may nove for |eave to anend her conplaint to

clarify her all egations and assert her fraudul ent-i nducenent claim
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whereupon, if the district court grants leave to anmend, it can
consider the issue of ERISA preenption and the Suprene Court's

decision in Varity Corp.

| V.
For the foregoing reasons, we VACATE the district court's
order remandi ng a fraudul ent-inducenent claimto state court and

REMAND f or proceedi ngs consistent with this opinion.
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