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PER CURI AM

The Governnent brings this interlocutory appeal from a
district court order suppressing evidence in the crimnal
prosecution of Tunji Hassan, Babatunde Oduntan, and Ayodeji
Babatol a (col | ectively, "Defendants") for possession of heroin with
the intent to distribute and conspiring to conmt that offense.
See 21 U S.C 88 841(a)(1l), 846. We reverse and remand to the

district court for proceedi ngs not inconsistent wth this opinion.



BACKGROUND

On April 3, 1994, United States Custons agents arrested Cheryl
Washi ngton at Houston Intercontinental Airport after discovering
that she was carrying approximately five pounds of heroin.
Washi ngton identified Hakeem Lawal as the individual who recruited
her to snmuggle the heroin. After agents arrested Lawal on August
10, 1994, he agreed to cooperate with the investigation and
inplicated the Defendants in the heroin schene. He also agreed to
take agents Chuck Mazzilli, Mark Klemm and Shawn MEIroy to the
Def endants' apartnent.

Lawal , the agents, and several Houston police officers arrived
at the apartnent conplex at approximately 11 p.m Lawal called the
apartnent and spoke briefly with Oduntan so that the agents could
ascertain whether anyone was there. The agents and Lawal then
clinbed the stairs to the Defendants' apartnent. Agent Kl enm
peeked through the edge of the mniblinds, which were down, to
determ ne whether any of the occupants were arned. He observed
Hassan and Oduntan at the dining room table pouring a white
subst ance t hat appeared to be heroin through a strainer. The table
was covered with sheet pans filled with the substance. Agent
Mazzilli then nmade a sim |l ar observation through the m niblinds.

At that point, Klemm yelled to the police officers waiting
downstairs to cone up to the apartnent. Mazzilli knocked on the
door; as the Defendants approached it, he yelled, "police." Agent
Kl emmt hen saw t he Def endants nove back toward the table. Mazzilli

ki cked open the door and the agents entered the apartnent and



arrested the Defendants. The apartnent was not searched until a
warrant was obtai ned the next day.

The Defendants subsequently noved to suppress all evidence
seized pursuant to the warrantless entry. The district court
suppressed t he evi dence after concl udi ng that exi gent circunstances
did not exist to justify the agents' warrantless entry.! The
Governnent filed a notion for reconsideration, arguing for the
first time that the independent source doctrine justified the
adm ssion of the evidence. The district court concluded that the
doctrine was i napplicable and refused the Governnent's request for
anot her hearing to devel op evidence on independent source. The

Governnent tinely appeal ed.

DI SCUSSI ON

The Governnment contends that the district court erred in
concl udi ng that the i ndependent source doctrine was i napplicableto
the instant cause. The Suprene Court has held that where evidence
initially unlawfully seized is subsequently obtained pursuant to a
search warrant based on independent information, the independent
source doctrine applies not only to evidence seen for the first
time during the warrant-authorized search, but also to evidence
seen in plain view at the tinme of the illegal warrantless search.

See Murray v. United States, 487 U. S. 533, 541-42, 108 S. Ct. 2529,

. The Governnent does not chal l enge on appeal the district
court's ruling on exigent circunstances.
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2535-36, 101 L. Ed.2d 472 (1988).°2

The Governnent thus contends that the fact that the heroin
was observed and snelled during the illegal warrantl ess entry does
not render it inadmssible if it was al so obtai ned pursuant to an
i ndependent | y-acquired search warrant. See id., 108 S. . at

2535-36; United States v. Restrepo, 966 F.2d 964, 969 (5th Cr.

1992), cert. denied, 506 U S. 1049, 113 S. . 968, 122 L. Ed.2d

124 (1993) (noting that evidence discovered during a violation of
the Fourth Anendnent is admssible if it is also di scovered through
an i ndependent source).

The Defendants initially assert that the Governnent waived its
i ndependent source argunent by not raising it inthe district court

until the notion for reconsideration. See Steagald v. United

States, 451 U.S. 204, 209, 101 S. C. 1642, 1646, 68 L. Ed.2d 38
(1981) (concluding that the governnent may waive error by failing

toraiseissuesinatinely fashion during litigation); G ordenello

v. United States, 357 U S. 480, 488, 78 S. C. 1245, 1251, 2 L.

2 The Court recognized that the rationale for the
i ndependent source doctrine involved a bal ancing of interests:

[ T]he interest of society in deterring unlawful police
conduct and the public interest in having juries receive
all probative evidence of a crinme are properly bal anced
by putting the police in the sane, not a worse, position
that they would have been in if no police error or
m sconduct had occurred. . . . When the chall enged
evi dence has an independent source, exclusion of such
evidence would put the police in a worse position than
they woul d have been in absent any error or violation.

Murray, 487 U.S. at 537, 108 S C. at 2533 (quoting N x V.
Wllianms, 467 U. S. 431, 443, 104 S. . 2501, 2509, 81 L. Ed.2d 377
(1984)).



Ed. 2d 1503 (1958) (holding that the governnent could not raise new
theory on appeal to Suprene Court because it failed to give the

| ower courts an opportunity to rule on the theory); United States

v. Musa, 45 F.3d 922, 925 (5th G r. 1995) (noting that issues not

raised will not be considered on appeal); MRae v. United States,

420 F.2d 1283, 1285-89 (D.C. Cr. 1969) (concluding that the
governnent is not entitled to reconsideration by judge during tri al
after it has lost on a pretrial suppression notion).?3

W decline to conclude that the Governnent waived the
i ndependent source argunent by not raising it until the notion for
reconsi deration. The cases the Defendants rely on invol ved i ssues
that were argued for the first tinme on appeal. The CGovernnent,
however, presented the i ndependent source issue at a tinme when the
district court possessed the ability torule onit. dearly, the
Governnent did not waive its argunent on appeal by waiting until
the notion for reconsideration to advance it.

The CGovernnent's failure to raise the issue during the first
suppression hearing may be considered, however, in determning

whet her the district court abused its discretion in refusing to

3 McRae is the only case the Defendants cite involving a
notion to reconsi der before the district court. The case, however,
concerned the issue of whether the Governnent can nove to reopen
the suppression ruling during the trial when the district court has
previously rul ed agai nst the Governnent in a pretrial hearing (at
the tinme, the Governnent could not seek an interlocutory appeal of
an adverse suppression ruling). MRae, 420 F.2d at 1285. Thus,
McRae was in an entirely different procedural posture than the
i nstant cause in which the Governnent noved for reconsideration
pretrial. Mreover, we have limted McRae to situations in which
a judge at trial reverses a pretrial suppression ruling entered by
a different judge. See United States v. Scott, 524 F.2d 465, 467
(5th Gr. 1975).




reopen the hearing to allow the Governnent to present evidence on

i ndependent source. See United States v. Walker, 772 F.2d 1172,
1177 (5th Gr. 1985); see also United States v. Hobbs, 31 F. 3d 918,

923 (9th Cr. 1994). The district court denied the notion because
"[t]here was anple tine to prepare for the previous hearing and the
Court spent considerable tinme reviewng the facts of this case. No
new information has been presented that would justify ora
argunent . "

We agree with the Defendants that the district court did not
abuse its discretion in denying the Governnent's request to present
additional evidence on the independent source doctrine. Thi s
concl usi on, however, does not end our inquiry because the district
court did nore than sinply refuse to reopen the evidence; it
actually ruled on the nerits of the Governnent's argunent by
concludi ng that the independent source doctrine was inapplicable
because the agents | acked sufficient facts to obtain a warrant in
t he absence of the illegal entry.

Because the district court considered and rul ed on this issue,
we nmust reviewwhether it erred in determning the applicability of
the independent source doctrine. As the Third Crcuit has
obser ved:

Cenerally, the denial of a notion for reconsideration is

revi ewed for an abuse of discretion. However, because an

appeal from a denial of a notion to reconsider

necessarily raises the underlying judgnent for review,

the standard of review varies with the nature of the

underlying judgnent. Were . . . the underlying judgnent

was based i n part upon the interpretation and application

of a legal precept, our reviewis plenary. But to the

extent that the district court's order was based on its

factual conclusions, we review wunder a "clearly
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erroneous" standard.

United States v. Herrold, 962 F.2d 1131, 1136 (3d Gr.), cert.

denied, 506 U.S. 958, 113 S. C. 421, 121 L. Ed.2d 344 (1992)
(citations omtted).

The district court must perform a two-part analysis to
determ ne whether the independent source doctrine applies: (1)
does the warrant affidavit, when purged of tainted information
gained through the initial illegal entry, contain sufficient
remai ning facts to constitute probable cause ("probable cause");
and (2) did the illegal search affect or notivate the officers'
decision to procure the search warrant ("effect of the illega

entry"). See Restrepo, 966 F.2d at 966. This Court has addressed

the proper standard of review in assessing each prong. The
probabl e cause prong invol ves a question of |law that we revi ew de

novo.* 1d. at 971; see United States v. Phillips, 727 F.2d 392,

394-95 (5th CGr. 1984) (concluding that a reviewing court may
i ndependent |y consi der the sufficiency of the evidence i n exam ni ng
the district court's determnation of probable cause). I n
contrast, the "effect of the illegal entry" prong involves a
factual determ nation, Restrepo, 966 F.2d at 972, that should be

reviewed under the clearly erroneous standard. See United States

4 We note that the Supreme Court recently granted
certiorari on the related i ssue of whether appellate courts should
apply a de novo standard of review to the district court's
determ nati on of reasonabl e suspicion to stop and probabl e cause to
search in cases involving warrant| ess searches. See United States
V. Onelas-lLedesma, 16 F.3d 714, 719 (7th Cr. 1994), cert.
granted, Onelas v. United States, _US. _, 116 S. C. 417, 133 L
Ed. 2d 334 (1995).




V. Andrews, 22 F.3d 1328, 1333 (5th Cr.), cert. denied, _ U S _,

115 S. . 346, 130 L. Ed.2d 302 (1994) (concluding that a district
court's factual findings on a notion to suppress should be revi ewed
only for clear error).

In the instant cause, the main dispute between the parties
involves their characterizations of the district court's
determnation that "[bJut for the illegal entry, the officers
probably would not have had sufficient evidence to obtain the
warrant." The Governnent asserts that this finding concerns the
probabl e cause prong, while the Defendants argue that it pertains
to the factual issue of the effect of the illegal entry.

Al t hough the |anguage is sonewhat anbiguous, the district
court's order appears to involve a "probable cause" determ nation
rather than an "effect of the illegal entry" analysis. The
district court focuses on the fact that sufficient evidence
"probabl y" woul d not have existed to allow the officers to obtain
a search warrant if the illegal entry had not occurred. The

order's |anguage does not concern "whether information gained

through the illegal search influenced or notivated the officers'
decision to procure a warrant." Restrepo, 966 F.2d at 971.

Nothing in the district court's brief analysis indicates that it
ever consi dered whether the Custons agents were notivated to seek
the warrant by the sights and snells they observed upon entering
the Defendants' apartnment. W conclude that the district court's
ruling invol ved the probabl e cause prong of the i ndependent source

doctri ne. See i d.



Under the probable cause prong, this Court reviews the
district court's ruling by excising from the warrant affidavit
those facts that were gleaned from the illegal search and then
exam ning whether the affidavit's remaining information is
sufficient to constitute probable cause. See id. at 966. |If the
warrant affidavit, expunged of the tainted information, still
contains sufficient evidence, then the probable cause prong is
satisfied. 1d. at 971.

Wen those facts and conclusions that would not have been
avail able but for the illegal entry into the Defendants' apartnent
are excluded, the affidavit still <contains the follow ng
information: Cheryl Washington's arrest and her identification of
Lawal as the individual who recruited her to snuggle heroin;
incrimnating phone conversations between Lawal and WAshi ngton
Lawal 's arrest and offer to cooperate with Custons agents; Lawal's
adm ssion that he recruited Washington to snuggle heroin for the
Defendants; Lawal's identification of the Defendants' apartnent;
the agents' observation through the mniblinds of the Defendants

cutting heroin at the dining room table;® and after one agent

5 Relying on the "plain view' rule, the district court
concluded that the officers had a |l egal right to | ook through the
edge of the closed mniblinds into the Defendants' apartnent. See
United States v. Jackson, 588 F.2d 1046, 1052-53 (5th Cr.), cert.
denied, 442 U S. 941, 99 S. C. 2882, 61 L. Ed.2d 310 (1979)
(holding that officers did not violate the Fourth Anendnment by
listening to the accused's conversation through a notel wall); G 1
v. Beto, 440 F.2d 666, 667 (5th Cr. 1971) (concluding that
officers did not violate Fourth Anendnent by | ooki ng through not el
room wi ndow because the "officers [were] lawfully on the prem ses
and nerely observe[d] what was in plain view'). Because this is
the Governnent's interlocutory appeal, the Defendants do not
conplain of the district court's finding. W assune for purposes

9



yelled, "police," the Defendants turned back towards the table in
pani c.

Thi s independently-acquired information provided sufficient
evi dence to establish probable cause for the issuance of a search
warrant. See id. at 971. In additionto tips frominformants, the
Cust oms agents actually observed the Defendants cutting and sifting
a |l arge anount of heroin. W conclude as a matter of |law that the
expurgated affidavit sufficiently established probable cause.
Therefore, the district court erred in finding the independent
source doctrine inapplicable based on a | ack of probabl e cause.

The determ nati on of probabl e cause, however, does not end the

anal ysi s. The district court nust also examne whether
"information gained through the illegal search influenced or
notivated the officers' decision to procure a warrant." 1d.°

of this opinion that the district court correctly concluded that
the agents had a legal right to look through the Defendants'
m ni blinds and that the heroin was in plain view

6 The Defendants rely on United States v. Dawkins, 17 F. 3d
399 (D.C. Cir. 1994), in arguing that for this second prong, "what
counts is whether the actual illegal entry had any effect in

produci ng the warrant." 1d. at 408 (quoting Murray, 487 U. S. at 542
n.3, 108 S. . at 2536 n.3). They assert that the Court in
Dawki ns rejected the i ndependent source doctrine because it was not
convinced that the illegal entry did not affect the production of
the warrant, and that we should |ikew se reject the Governnent's
argunent on this issue.

Despite the factual simlarity between the two cases, the
Defendants' reliance on Dawkins is msplaced. Cting | anguage in
Murray that the independent source doctrine is not applicable if
information obtained during the entry was presented to the
Magi strate and affected his decision to issue the warrant, the
Dawki ns Court concluded that evidence obtained during a |ater
search pursuant to a warrant had to be suppressed because
"information derived fromthe illegal search played alarge role in
the magi strate's decision." |d.

We have rejected previously, however, the contention that
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Al t hough bot h parties argue that we shoul d deci de the i ssue of
the "effect of theillegal entry," we believe that a remand of this
factual prong to the district court is appropriate. See id. at 972
(remanding on the effect of the illegal entry issue because
nmotivation involves a question of fact). The district court may
wsh to consider such factors as the precise nature of the
information acquired after the illegal entry, the inportance of
this information conpared to all the information known to the
agents, and the tinme at which the officers first evinced an intent

to seek a warrant. See id.; United States v. Reqister, 931 F. 2d

308, 311 (5th Cr. 1991) (noting that the officer began preparing

warrant affidavit before illegal entry occurred). In determ ning

Murray requires the review ng court "to consider the actual effect

of theillegally-acquiredinformationin [the] warrant affidavit on
the decision of this particular nmagistrate judge to issue the
warrant . " Restrepo, 966 F.2d at 969. In concluding that the

effect on "the [magistrate's] decision to issue the warrant" was
enconpassed within the probabl e cause prong, we reaffirnmed our pre-
Murray holdings that "inclusion of illegally-acquired information
on a warrant affidavit does not invalidate the warrant if the
affidavit's other avernents set forth probable cause.” 1d. at 970.

Citing Herrold, a Third Grcuit decision reversing a district
court's ruling that the inclusion of illegally obtained evidence in
the affidavit affected the magistrate's decision to issue a
warrant, we determ ned that an individualized inquiry of the effect
on the magistrate is not required. 1d. (citing Herrold, 962 F.2d
at 1141-42, for the proposition that "the fact that an application
for a warrant contains information obtained through an unl awf ul
entry does not per force indicate that the inproper information
"affected" the justice's decision to issue the warrant and thereby
vitiate the applicability of the independent source doctrine").
| nstead, we exam ne whether the tainted information affected the
magi strate's deci si on by assessi ng whet her the affidavit, purged of

all tainted information, still contains sufficient facts to
establi sh probabl e cause. Id. W do not perform a separate
inquiry of the effect on the magistrate, as the D.C. Grcuit didin
its analysis. Dawkins, 17 F.3d at 408. Thus, Dawkins is

i napposite to the instant cause under the law of this circuit.
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nmotivation, the district court may al so exam ne the reasons why the
officers decided to include the illegally-obtained information in

the affidavit.

CONCLUSI ON
W reverse the district court's conclusion that the
i ndependent source doctrine is inapplicable and remand the case to
the district court for a determ nation of whether the agents were
i nfluenced or notivated to procure a warrant by information they
obt ai ned through the illegal entry.’
REVERSED AND REMANDED.

! It is within the district court's discretion to decide
whet her it w shes to reopen the hearing on this issue or to sinply
exam ne the record fromthe first suppression hearing for evidence
of the agents' notivation; except, the district court shall not
grant relief on the Governnent's notion for reconsi deration w t hout
af fordi ng the Defendants an opportunity to present evidence on the
second prong as stated in Restrepo.
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