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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore LAY', HI GE@ NBOTHAM and STEWART, Circuit Judges.

STEWART, Circuit Judge:

Robert D. Hall, who was 55 years old at the tine, was
dism ssed from his position as GMC Truck Sal es manager at Frank
G llman Pontiac Conpany ("G |l man Pontiac"). He sued, all eging
that age was a determnative factor in his dismssal. The trial
court granted sunmary judgnent to GIllIman Pontiac, and Hall
appeal s. Finding that Hall had established the existence of a
genui ne issue of fact as to whether the reasons given by G| man
Pontiac for Hall's dism ssal fromenpl oynent were nere pretext, we
REVERSE and REMAND.

FACTS

Gllman is a franchi sed General Mtors deal er of Pontiac cars

and GVC trucks. [In 1984, G Illman Pontiac's president, M. Ransey

G |l man, persuaded Hall to close his used car lot and to return to
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work for G Il man Pontiac, where Hall had previously worked, off and
on, for a total of about 20 years. From 1984 until January 1990,
Hall was G Il man Pontiac's GVC Truck Sal es Manager

In October 1989, M. GIlIlman net with Hall and Ervi n Hawki ns,
Hall's counterpart in charge of Pontiac car sales. M. Gllmn
informed Hall and Hawkins that sales of GUC s and Pontiacs were
down in 1989, and that he was dissatisfied with their perfornmance.
M. G Il man advi sed themthat changes woul d be made i f they did not
i nprove in the next 90 days.

In January 1990, M. Gllman told Hall that G Il man Pontiac
was repl aci ng hi mas GVC sal es manager because hi s perfornmance had
not inproved. M. Gllnman offered Hall a sal es position, but Hal
declined and instead left G Il nman Ponti ac. Hawki ns, who is two
years ol der than Hall, remained as Pontiac car sal es manager for
anot her seventeen nonths because M. G IInman thought Hawkins'
performance had i nproved.

Hall filed a conplaint with the EEOC alleging unlawful age
di scrimnation. The EEOCC issued a no-viol ation determ nation, and
Hall then filed suit in Texas state court alleging clainms under the
Texas Labor Code. Wen Hall anended his conplaint to include ADEA
clainms, the defendants renoved the case to federal court. The
district court granted summary judgnent for GIllman Pontiac in
February 1995, w thout opinion.

DI SCUSSI ON
A district court's grant of sunmary judgnment is reviewed de

novo. Neff v. Anmerican Dairy Queen Corp., 58 F. 3d 1063, 1065 (5th



Cr.1995), cert. denied, --- US ----, 116 S.C. 704, 133 L. Ed. 2d
660 (1996). Under Fed.R Civ.P. 56(c), summary judgnent is
appropriate when the evidence, viewed in the light nost favorable
to the nonnovant, reflects no genuine issues of material fact.
Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L. Ed. 2d
265 (1986).

In order to withstand a sunmary judgnent chal |l enge, an ADEA
plaintiff nust first establish a prima facie case of age
discrimnation, after which the defendant is given an opportunity
to articulate a legitimate, nondiscrimnatory reason for its
di sparate treatnent of the plaintiff. Lindsey v. Prive Corp., 987
F.2d 324, 326 (5th G r.1993) (citations omtted). |f the defendant
successfully does so, the plaintiff bears +the burden of
denonstrating that the reason was pretextual. 1d. The ultinmate
burden of persuasion remains with the plaintiff. 1d.

The plaintiff can denonstrate that the reason was pretextual
in two ways, "either [1l] directly by persuading the court that a
discrimnatory reason nore likely notivated the enployer, or [2]
indirectly by show ng that the enployer's proffered explanation is
unwort hy of credence."” Thornbrough v. Colunbus and Geenville R
Co., 760 F.2d 633, 639 (5th Cr.1985) (citing Texas Departnent of
Community Affairs v. Burdine, 450 U S. 248, 255 n. 8, 101 S. C
1089, 1094 n. 8, 67 L.Ed.2d 207 (1981)). Because we are review ng
a summary judgnent, we need not determ ne whether Hall actually
proved that Gllman's reasons were  pretextual for age

di scrimnation, because in the context of a sunmary judgnent



proceedi ng, the question is not whether the plaintiff proves
pretext, but rather whether the plaintiff raises a genui ne i ssue of
fact regarding pretext. Thornbrough, 760 F.2d at 646. Thus, as
restated recently by this court en banc, a plaintiff can avoid
summary judgnent if the evidence taken as a whole, (1) creates a
fact issue as to whether each of the enployer's stated reasons were
what actually notivated the enpl oyer, and (2) creates a reasonabl e
inference that age was a determ native factor in the actions of
which the plaintiff conplains. Rhodes v. Quiberson G| Tools, 75
F.3d 989, 993 (5th Cir.1996) (en banc). The enployer wll be
entitled to summary judgnent if the evidence taken as a whol e woul d
not allowa jury to infer that the actual reason for the discharge
was discrimnatory. Id. Conversely, an enployee has created an
i ssue of fact and the enployer is not entitled to sunmary judgnent
if the evidence taken as a whole would allow a jury to infer that
the actual reason for the discharge was discrimnatory. See
Thor nbrough, 760 F.2d at 646. Hal | argues that the evidence he
produced is sufficient for summary judgnent purposes. W agree.
G | I man Ponti ac concedes for purposes of appeal that Hall has
established a prinma faci e case of age discrimnation, as delineated
by this court in Rhodes, 75 F.3d at 992. However, G || nman Ponti ac
contends that it replaced Hall because of his poor sales
per f or mance. Hall argues that GIlInman Pontiac's claim is
unbel i evabl e because he had won a major sales award only a few
mont hs before the warning given by M. Gllman, and that G| man

Pontiac ranked high in sales while he was there and has not held



that rank since he left. He also presents the affidavits of other
enpl oyees attesting that he usually worked "bell-to-bell." Al
parties admt that GIllman Pontiac was experiencing a slunp in
sales at the time, and it is not clear from the record whether
Hal|'s sales had fallen off any nore than anyone else's. Hall also
argues that direct evidence shows G ||l nman Pontiac was notivated by
a discrimnatory reason to dismss him He presents the affidavits
of several enployees and forner enployees attesting that G || man
Pontiac's general sales nmanager and chief operating officer
repeatedly stated their intent was to get rid of the old sal esnen
at the deal ership.

We conclude fromthe sunmary judgnent record that Hall has
created a genuine issue of fact as to whether GIlInmn Pontiac
dism ssed him for poor performance or because of his age. I n
Thor nbrough, we reversed a sunmary judgnent because we found that
the appellant had created a genuine issue of fact as to pretext.
Thor nbrough, 760 F.2d at 647. W noted that through the dimm sts
of the record as it stood at the tine, we perceived a thin vapor.
Thor nbrough, 760 F.2d at 648. As in Thornbrough, "whether this
vapor will precipitate into a victorious shower is a question for
the jury." 1d. The trial court erred in granting summry judgnent
under the facts and circunstances of record. W therefore REVERSE

and REMAND for further proceedings.



