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DUHE, Circuit Judge:
Appellants Maria de |la Cruz, Frances Ponce, and Panela
Cal deron sued their enpl oyer, Excel Corporation, for injuries they

all egedly suffered while working at Excel's neatpacking plant.?

lAppel l ants were nenbers of a group of ten plaintiffs who
sued Excel for negligence. The ten plaintiffs were split into
groups of two and three for trial, and de la Cruz, Ponce, and
Cal deron constituted the final such group to go to trial. The
juries absol ved Excel of negligence as to six of the first seven
plaintiffs, but one of the plaintiffs received a jury verdict in
her favor. The district court in that case, however, granted
Excel's renewed notion for judgnment as a matter of |aw, which we
then reversed in an unpublished opinion. GQGutierrez v. Excel
Corp., 78 F.3d 581 (5th Cir.1996) (table).



Jurisdiction was based upon diversity of citizenship. The jury
returned a verdict for de | a Cruz and Ponce but found no negligence
on the part of Excel as to Cal deron. Thereafter, the district
court granted Excel's renewed notion for judgnent as a nmatter of
| aw and alternatively, Excel's notion for a newtrial regardi ng de
| a Cruz and Ponce. The district court denied Cal deron's notion for
a newtrial. W affirmthe judgnent against de la Cruz; reverse
the judgnent as a matter of law but affirmthe order granting Excel
a newtrial as to Ponce; and affirmthe order denying Cal deron a
new trial.
BACKGROUND

Appel l ants worked in Excel's Texas neatpacking plant at the
"Wi zard table," so nanmed because of the "Whizard" knives that the
workers use to renove neat from bones that arrive via conveyer
belt. The Whizard knife is an electric knife, cylindrical in shape
(simlar to a flashlight handle) with a rotating bl ade at one end
and a power cord at the other end. Appellants assert that they
suffer from various forns of cumulative trauma disorder ("CTD'")
resulting fromtheir use of the Whizard knives.

Cumul ative trauma disorders are characterized as "wear and
tear” on the tissue surrounding joints, liganents, and tendons.
Currul ative trauma di sorder refers not to one specific injury, but
to nunerous di sorders caused by the performance of repetitive work
over a long period of tine. Injuries that may be classified as
CTDs i nclude, but are not limted to, carpal tunnel syndrone in the
wist, rotator cuff tendinitis in the shoulder, and nerve

conpr essi on. Wiile CTDs are generally not caused by any one



specific traumatic event, there are certain risk factors associ ated
wth cunulative trauma, including repetition, force, vibration
col d, and posture.

The Cccupational Safety and Health Adm nistration ("OSHA") has
recogni zed the prevalence of cunulative trauma disorders in
nmeat packi ng plants, and has published guidelines offering
suggestions on how to mnimze the risk factors associated wth
CTDs. Specific recomendations include increasing the nunber of
wor kers perform ng a task, designing jobs to all ow sel f-pacing when
feasible, inplenenting job rotation, and designing jobs to all ow
sufficient rest pauses. The guidelines al so enphasi ze the need for
medi cal managenent and proper training of the workers.

Appel  ants sued Excel, alleging that it negligently failed to
i npl ement sufficient safety neasures in connection with their use
of the Wi zard knives.? Appellants' theory at trial was that Excel
was aware of the high injury rates occurring at the Whizard tabl e,
that Excel knew of the high risk factors for cunulative traum
di sorder associated with the use of the \Wizard knives, and that
Excel did little to | essen these high risk factors, despite OSHA
recommendations and the suggestions of Excel's own outside
consultant.® 1In support of these contentions, Appellants presented
docunent s both descri bing cunul ative trauma di sorder and providi ng

recommendati ons designed to hel p neat packing plants mtigate the

2Appel l ants al so sued Bettcher Industries, the Wizard knife
manuf acturer, but those clains were settled prior to trial.

3Excel is a nonsubscriber to the Texas worker's conpensation
systemand is therefore subject to common-|aw causes of action
such as negligence. See Tex. Labor Code 8§ 406. 033.



risk factors associated with it; testinony regarding the working
conditions at Excel; and the nedical records of the doctors who
exam ned Appell ants.

The jury returned a verdict for de |la Cruz and Ponce, awardi ng
t hem $350, 000 and $275, 000 i n danages, respectively, but found that
Cal deron had not been injured in the course of her enploynent with
Excel. Thereafter, Excel noved for both judgnent as a matter of
law and in the alternative, a newtrial as to de |la Cruz and Ponce.
Cal deron also noved for a new trial. The district court first
granted Excel's notion for judgnent as a matter of law, finding
that de la Cruz and Ponce did not prove that any act or om ssion on
the part of Excel was the proximate cause of their alleged
injuries. The court then granted Excel's notion for a new trial,
conditioning its decision upon this Court's reversal of the order
granting Excel judgnent as a matter of [|aw The court denied
Cal deron's notion for a newtrial. Al three Appellants appeal ed.

DI SCUSSI ON

| . Standards of Review
A. Judgnent as a Matter of Law

The standard of review on appeal of a judgnent as a matter of
law is the sanme as that used by the trial court in considering the
motion. Crosthwait Equipnment Co., Inc. v. John Deere Co., 992 F. 2d
525, 528 (5th Gr.), cert. denied, 510 U.S. 991, 114 S. . 549, 126
L. Ed. 2d 451 (1993). Al evidence with all reasonable inferences
must be considered in the light nost favorable to the nonnoving
party. I d.; Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th
Cir.1969) (en banc). W affirm the judgnent if the facts and



i nferences point so strongly and overwhelmngly in favor of one
party that no reasonable juror could arrive at a verdict contrary
to the district court's conclusion. Crosthwait, 992 F.2d at 528.
| f, however, there is substantial evidence opposed to the notion
such that reasonabl e jurors m ght reach different concl usions, then
t he notion should have been denied. 1d.
B. New Tri al

We reviewthe district court's grant or denial of a newtrial
for abuse of discretion. Allied Bank-Wst, N.A v. Stein, 996 F. 2d
111, 115 (5th Gr.1993). The standard of review is sonewhat
narrower when a newtrial is denied and sonmewhat broader when a new
trial is granted. Jones v. Wal-Mart Stores, Inc., 870 F.2d 982,
986 (5th Cir.1989). "[We exercise broad reviewof a court's grant
of a new trial because of our respect for the jury as an
institution and our concern that the party who persuaded the jury
shoul d not be stripped unfairly of a favorable decision.” Allied,
996 F.2d at 115 (internal quotations omtted).
1. Negligence Under Texas Law

Under Texas |aw, negligence consists of four essential
elements: (1) alegal duty owed to the plaintiff by the defendant;
(2) a breach of that duty; (3) an actual injury to the plaintiff;
and (4) a show ng that the breach was the proxi mate cause of the
injury. Skipper v. United States, 1 F.3d 349, 352 (5th G r.1993)
(appl yi ng Texas law), cert. denied, 510 U S. 1178, 114 S. Ct. 1220,
127 L. Ed. 2d 566 (1994).

The key issue in this case is causation. Excel argues that

it is entitled to judgnent as a matter of | aw because de |a Cruz,



Ponce, and Calderon did not establish that their respective
injuries were proxi mately caused by their use of the Whizard knife.
In Texas, proximate cause has two factors: cause in fact and
foreseeability. 1d. "Cause in fact is "but for cause,' neaning the
negligent act or omssion was a substantial factor in bringing
about the injury and wthout which no harm would have been
i ncurred. ™ El Chico Corp. v. Poole, 732 S W2d 306, 313
(Tex. 1987). Foreseeability neans that a person of ordinary
intelligence should have anticipated the dangers that his
negligence created. 1d. These two el enents nust be established by
probative evidence, not by nere conjecture or guess. Doe v. Boys
Clubs of Geater Dallas, Inc., 907 S.W2d 472, 477 (Tex.1995).
Both of these factors, however, nmay be established by direct or
circunstantial evidence. MCure v. Allied Stores of Texas, Inc.,
608 S.W2d 901, 903 (Tex.1980). Causation is a question of fact
for the jury, and the jury has broad latitude to infer proxinmate
cause from the evidence and circunstances surrounding an event.
J.K and Susie L. Wadl ey Research Inst. and Bl ood Bank v. Beeson,
835 S.W2d 689, 698 (Tex.App.—Pallas 1992, wit denied); Figure
Wrld, Inc. v. Farley, 680 S.W2d 33, 36 (Tex.App.-Austin 1984,
wit ref'd n.r.e.). Although Excel asserts that Appellants proved
neither cause in fact nor foreseeability, their primary argunent is
that Appellants failed to prove that the use of the Wizard knife
at Excel was the cause in fact of their injuries.
I'11. The Evidence

The direct evidence regarding causation in this case is

mnimal. Appellants did not present the live testinony of any of



the doctors who examned them nor did they offer any expert
evi dence regardi ng the causation of cunulative traunma disorders.
Instead, they attenpted to prove causation by circunstanti al
evi dence. First, they presented testinony showing that the
conditions at the Wizard table were fraught with risk factors
associated with cunmul ative trauma di sorder and that Excel failed to
mtigate such risks. Second, they introduced into evidence the
medi cal records of the doctors who exam ned them
A. R sk Factors Associated with Cunmul ative Trauma D sorder

As noted previously, risk factors associated with cunmul ati ve
trauma disorder include repetition, force, vibration, cold, and
posture. There is |little dispute that work at the Wizard table
was extrenely repetitive and that Appellants were given little
chance to take rest breaks. They each worked a nine-hour shift,
and during each shift they were allowed only one 15-m nute break
during the first part of the shift, one 30-m nute break for |unch,
and no breaks during the last three hours of the shift. Although
W tnesses for Excel asserted that Appellants were free to take
short rest breaks between the trinmmng of each bone, Appellants
testified that their supervisors at the Wizard table threatened
themwith disciplinary action if they tried to rest their hands.
Because Excel also required Appellants to renove fromthe bones an
average of 40 pounds of neat per hour, it was difficult for
Appellants to find the tinme to rest their hands.

Appel lants also testified that they experienced significant
vi brati ons when usi ng t he Wi zard kni ves, which were often dull and

frequently overheated. Further, they testified that because of the



vi brations, they had to grip the knives tightly in order to keep
them from spinning in their hands. Al though w tnesses for Exce
testified that Appellants were responsible for the maintenance of
their own kni ves whil e working, Appellants clainmed that Excel never
properly trained them to sharpen or straighten the bl ades. I n
addition, Appellants testified that they were never formally
trained on how to properly use the Wi zard knives. Al though each
of the Appell ants signed safety and training forns indicating that
they had in fact been properly trained, they testified their
supervisors instructed them to put down the "correct" answers.
Further, they clained that they were afraid to report their
injuries for fear of getting fired.

Viewing the aforenentioned testinony in the |ight npst
favorabl e to Appellants, as we nust in an appeal froma judgnent as
a matter of law, Crosthwait, 992 F.2d at 528, it is apparent that
the working situation at the Whizard table was rife with conditions
known to cause, or at least to be associated with, cunulative
trauma di sorder. This evidence alone, however, is insufficient to
establish cause in fact under Texas negligence | aw. See Peerenboom
v. HSP Foods, Inc., 910 S.W2d 156, 165 (Tex.App.-Waco 1995, no
wit) (stating that "[c]ause in fact is not showmn iif the
def endant's conduct did no nore than furnish a condition which nade
the injury possible"). To establish causation, Appellants nust
prove that the conduct of Excel "caused an event and that this
event caused" Appellants to suffer injuries. Burroughs Wl cone
Co. v. Crye, 907 S.W2d 497, 499 (Tex.1995). The evidence in this

case establishes nerely that Excel caused an event, viz., the



wor ki ng conditions at the Wi zard table that were replete with risk

factors associated with CTD. These conditions may have caused

injury. Appel  ants must show, however, that Excel did in fact
cause their injuries. For this, they rely upon their nedica
records.

B. The Medical Records
1. Maria de la Cruz

I n Decenber 1992, Maria de |a Cruz was working at the Wi zard
t abl e when she reached out with her right hand to grab a bone from
the conveyer belt. As she did, she felt sonething "pop" in her
right wist.* Shortly thereafter, de la Cruz visited at |east
t hree doctors, seeking treatnent and therapy. The records of these
doctors indicate that de |la Cruz suffered froma sudden injury to
her right wist.>

Nowhere in the nedical records, however, does there appear to
be a definitive diagnosis that de la Cruz's injury was a type of
cunul ative trauma disorder resulting from her use of the Whizard
kni fe. The nedical records indeed indicate that de la Cruz
suffered injury to her right wist, but her particular injury is
not one that the evidence suggests is associated with cunul ative
trauma di sorder. Dr. Royce C. Lewis, one of de la Cruz's exam ni ng

doctors, noted in his referral letter to Dr. Tony Loggins that "I

“‘De la Cruz usually held the bones with her |eft hand
because she operated the Wi zard knife with her right hand. On
this particular occasion, however, the bone had travel ed past
her, so she briefly switched the knife to her |left hand and
reached out with her right hand.

De la Cruz al so conplained of pain in her elbow, arm
shoul der, and back, but there is no diagnosis of such injuries
anywhere in the nedical records.



really am not able to explain much from the standpoint [sic]
etiology[® of this woman's synptons. She does not, | think, have
a conpression of the nedian nerve in the carpal tunnel, nor does
she have any other localizing signs that | can denonstrate.”
Li kewise, de la Cruz's third physician, Dr. Lloyd Garland, stated

that tests have "not been able to conform a true carpal tunnel
syndrone." Dr. Garland did note that an MRl scan showed "a torn
triangular fibrocartilage with a small anount of fluid in the
intercarpal conpartnent,” and that "there is obviously true
pat hology in the wist."

Thi s evidence shows that de la Cruz suffered an injury, but it
is insufficient to establish that the repetitive work at the
Wi zard table was the cause in fact of de la Cruz's injuries. De
la Cruz presented no evidence suggesting that "torn triangular
fibrocartilage" is an injury categorized as a cunulative trauma
di sorder. According to docunents introduced i nto evidence, car pal
tunnel syndrone and nerve conpression are types of CIDs. Two of the
doctors, however, concluded that de la Cruz does not suffer from
either of these two injuries.”’

Al t hough one doctor noted at one point that de la Cruz's

injury is "work-related," that statenent alone is not sufficient to

establish causation. An expert opinion "nust rest in reasonable

\Webster's Third New International Dictionary, Unabridged,
defines etiology as "a science or doctrine of causation or of the
denonstration of causes."”

‘An early diagnosis contained in the records indicates that
it is possible that de la Cruz nmay have suffered from carpal
tunnel syndrome or nerve conpression. Later nedical conclusions,
however, nore strongly suggest that she did not suffer from
ei ther of such disorders.



medi cal probability" to constitute evidence of causation, and
"[t]his rule applies whether the opinion is expressed in testinony
or in a nedical record."” Burroughs, 907 S.W2d at 500. Reasonable
probability is determned by the substance and context of the
medi cal opinion, and it does not turn on the use of a particular
term or phrase. | d. The "substance and context" of the nedica
records of all three doctors indicate that de la Cruz does not
suffer froman injury associated with repetitive trauma. She may
wel | have suffered injury at work; the fact that she was injured
at work, however, does not establish that such injury is cunulative
trauma caused by Excel's breach of a duty regarding the Wizard
kni f e.

We do not suggest that all plaintiffs bringing negligence
clains for cunulative trauma disorders nust present nedical or
ot her expert testinony specifically stating that there is a direct
causal link between a defendant's actions and a plaintiff's injury.
There are certainrisk factors present in the work-environnent that
are known to be associated with cunulative trauma disorder.
Further, there are particular injuries collectively referred to as
cunul ative trauma disorders that are caused by a conbination of
these risk factors. If a plaintiff can establish that she was
exposed to enough of the risk factors for a sufficiently |ong
period of tinme, and that she suffers froma specific injury defined
as a cumul ative trauma disorder, then it is not, as a matter of
| aw, necessary to present evidence directly stating that the work
envi ronnent caused the injury. A reasonable jury could infer

causation in these circunstances.



But de la Cruz did not present such testinony in this case.
Al t hough she established that she was exposed to many risk factors
during the period in which she operated the Wizard knife, her
injury is not one associated with cunul ative trauma. Furthernore,
there is no evidence that cunulative trauma manifests itself in a
sudden, sharp manner, as was the case here. The nere fact that de
la Cruz presented evidence that she was exposed to risk factors
known to be associated with cunulative trauma is insufficient to
allow a jury to infer causation. See Beeson, 835 S.W2d at 698
(noting that although a jury may draw inferences based upon a
single fact situation, it may not "stack an inference upon an
inference"). W affirmthe district court's order granting Excel's
notion for judgnent as a matter of lawregarding Maria de la Cruz.®

2. Frances Ponce

Frances Ponce first reported soreness in her right shoulder in
Septenber 1990, and she eventually had arthroscopic surgery in
Cctober 1991. After surgery, she returned to work on the Wi zard

table. In June 1992, however, she again began to experience pain

8As discussed in footnote 1, an earlier jury returned a
verdict for Martha Ruiz, a fornmer co-plaintiff whose case was
tried prior to this one. After trial, the district court granted
Excel's notion for judgnent as a matter of law as to Ruiz. A
panel of this Court reversed the district court's order and
remanded t hat case back to the district court with instructions
to enter judgnent on the jury's verdict for Ruiz. Qutierrez v.
Excel Corp., 78 F.3d 581 (5th Cir.1996) (table). Despite the
factual simlarities between the Ruiz case and this litigation,
there are two significant differences that support our affirmance
of the district court's order granting Excel judgnent as a matter
of law as to de la Cruz. First, Martha Ruiz suffered from
"trigger finger," an injury that is classified as a cunmul ative
trauma di sorder. Second, Ruiz presented testinony fromDr. Royce
Lew s, one of her exam ning physicians, indicating that her
injury was in fact caused by her use of the Whizard knife.



in her right shoul der, and had corrective surgery in Novenber 1992.
Eventually, she returned to work on the Wizard table, but in
Cct ober 1993, she was placed on nedical |ayoff because of her
medi cal restrictions.

The nedi cal records suggest that Ponce's injury may have been
caused by her work with the Whizard knife. Before her first
surgery, Ponce was diagnosed as having synptons consistent with
rotator cuff tendinitis or a possible inconplete tear of the
rotator cuff in her right shoulder. After conpleting the surgery,
Dr. Robert Carr diagnosed Ponce with having "inpingenment syndrone
W th subacromal tendinitis, right shoulder."”™ A few nonths after
this surgery, Dr. Carr stated, "There is sone increased stress
sensitivity probably caused by her work activities."

Ponce, however, continued working at the Whizard table, and
af ter agai n experiencing painin her right shoul der, had surgery in
Novenber 1992, this tinme perfornmed by Dr. Kim Forenman. The
post operative diagnosis regarding this surgery  was "AC
[acrom ocl avicular] arthralgia with mld inpingenent of the right
shoul der." Dr. Foreman noted that there was no tear in the rotator
cuff. He commrented that Ponce did not suffer fromspecific injury
but that she had "devel oped progressive pain doing repetitive
wor k. "

Unlike de la GCruz, Ponce suffered from rotator cuff
tendinitis, aninjury that may be classified as a cunul ative trauma
disorder. In addition, the nedical records suggest that her injury
was "probably caused" fromrepetitive work. This evidence, along

wth the testinony show ng that use of the Whizard knife involved



exposure to a nunber of risk factors associated with cumul ative
trauma, is sufficient to allow a jury to infer causation. See
Beeson, 835 S.W2d at 698. W nust therefore reverse the order
granting Excel's notion for judgnent as a matter of |[|aw See
Crosthwait, 992 F.2d at 528.

Havi ng determ ned that the district court erred in entering
judgnent in favor of Excel against Ponce, we conclude that the
court commtted no abuse of discretion by ordering a new trial
See Allied, 996 F.2d at 114-15 (reviewing newtrial order for abuse
of discretion). In its order granting a new trial, the district
court stated that the jury's finding of proximte cause was
"contrary to the great weight and preponderance of the evidence
admtted at trial," and that the evidence was insufficient to
support the award of $275,000 i n damages to Ponce. Upon review of
the record, we are |li kew se unable to find any evi dence supporting
t he damage award, and the evidence regardi ng causation i s anything
but substantial.?®

3. Panel a Cal deron

Panel a Cal deron first reported pain in her hand and shoul der
after working at the Wi zard table for approxi mately one year, and
in October 1993, she was placed on nedical |ayoff. Her nedica

records, however, contain no suggestion that she suffers from any

°l'n its order granting Excel judgnent as a matter of |aw,
the district court noted that Appellants’' own expert w tness
testified that he had no opinion as to whether any act or
om ssion on the part of Excel caused any of the alleged injuries
of the Appellants. This wtness, however, never visited the
Excel facility and did not neet with Appellants or review their
medi cal records. Wiile this evidence is hel pful to Excel, it
does not, by itself, preclude Ponce from proving causation in the
new trial.



formof CID. Dr. Foreman initially noted that Cal deron suffers from
"right trapezius nyositis," but Calderon offered no evidence
suggesting that this injury is a formof cunul ative trauma di sorder
or that it was caused by repetitive work. Furthernore, Dr. Foreman
|ater revised his diagnosis, noting that Calderon suffers "no
i npai rment” in her shoul der. Cal deron never had surgery of any
kind. We thus affirmthe district court's order denying Cal deron's
notion for new trial.
CONCLUSI ON

For the above reasons, we AFFIRM the district court's order
granting Excel judgnent as a matter of law as to Maria de | a Cruz;
REVERSE the district court's order granting Excel judgnent as a
matter of |law, but AFFIRM the order granting Excel a new trial as
to Frances Ponce; and AFFIRM the order denying Cal deron a new
trial. We REMAND the Ponce claimto the district court for a new
trial.

AFFIRMED in part, REVERSED in part and REMANDED in part.



