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Appeal from the United States District Court for the Northern
District of Texas.

Before JOLLY, DUHE and EMLIO M GARZA, Circuit Judges.

DUHE, Circuit Judge:

Appel l ants, eighty-three fornmer enpl oyees of the Federal Asset
Di sposition Association, filed a class action suit under the
Enpl oyee Retirenent I ncone Security Act ("ERISA"), 29 U. S.C. § 1001
et seq., seeking benefits they claimare owed to them under their
enpl oyer's severance plans. The district court denied the
chal l enge. For reasons that follow, we affirmin part, reverse in
part, and renand.

I

The Federal Asset Disposition Association ("FADA'") was a
federall y-chartered savings and | oan associ ati on wholly owned by
the Federal Savings and Loan Insurance Corporation ("FSLIC'").
FADA's sole function was to assist the FSLIC in managi ng and
di sposing the assets of failed thrifts that the FSLIC i nsured.

FADA was not a welcone entity on the savings and | oan
frontier. Almost from its inception in 1985, FADA canme under
extensive legislative attack. In 1988, Congress initiated efforts
to abolish FADA, and in January 1989, Congress began consi deration
of | egislation that woul d becone the Financial Institutions Reform
Recovery, and Enforcenent Act ("FIRREA"), 12 U.S.C. § 1811 et seq.,
which in all drafts included a provision to elimnate FADA
Under st andabl y, FADA enpl oyees were constantly concerned about job
security. In this context, FADA' s Board of Directors adopted the
followng ERI SA-protected severance plans (collectively, the
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"Pl ans"):

Policy No. 820: This policy, adopted 3 May 1988, provided
that enpl oyees termnated as a result of a reduction in force or
job elimnation necessitated by business reasons would receive,
anong ot her benefits, a lunp sumseparation paynent at the tine of
termnation equal to between one-half (1/2) and two (2) nonths pay
dependi ng on | ength of service.

First Addendum Thi s addendum adopted on 29 Septenber 1988,
suppl enmented Policy No. 820 and was al so known as the Enpl oyee
Retention Plan. It provided that if FADA' s charter was revoked or
wthdrawn, or if FADA was dissolved by act of Congress, "each
enpl oyee who is in FADA' s enploy on the date of term nation shal
be paid, in one |unp-sum paynent, an anount of noney ("severance
benefit amount”) equal to his or her then-current nonthly sal ary,
for four nmonths.... This is in addition to benefits provided by
[ FADA] Policy No. 820."!

Second Addendum This addendum adopted on 2 May 1989,
suppl enented Policy No. 820, as anended by the First Addendum
According to the ternms of the Second Addendum the First Addendum

was to remain in full force and effect.? The Second Addendum

The First Addendum also provided that "[p]rior to any
termnation by Act of Congress, FADA shall prepay to the provider
of maj or nedical insurance coverage for Association enployees, a
prepaynent on behal f of each enpl oyee equal to the nonthly prem um
normal |y paid by FADA to such provider for the insurance coverage
for that enployee and his or her dependents for four nonths."

2The Second Addendum provided that "[n]othing in this Addendum
is intended or shall be construed to change the application or
interpretati on of FADA Personnel Policy No. 820 or the Addendumto
such Policy, dated Septenber 29, 1988, and any paynent of the
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provided, in pertinent part, that any covered enpl oyee, as defined
therein, "who, between May 2, 1989 and the Expiration Date, is
given notice of termnation of enploynent by FADA, for any reason
ot her than cause, shall be entitled to the Severance Benefits,
provi ded, however, that no Severance Benefits shall be payable
pursuant to this subparagraph if, prior to the giving of notice of
term nation of enploynent by FADA: (i) a Sal e shall have occurred,
and (ii) the Successor shall have nade a Conparable Ofer of
Enpl oynent to such enployee[.]" So, in the event of a Sale,
severance benefits were payabl e under the Second Addendumonly if
enpl oyees received notices of termnation prior to receiving
conparabl e job offers.

I n August 1989, Congress passed FIRREA in an effort to resol ve
the burgeoning savings and |oan crisis. FI RREA di ssol ved the
FSLIC, and it mandated that 100% of FADA's capital stock, which the
FSLIC had held, be transferred to the FSLIC Resolution Fund
("Fund"), see 12 U.S. C. § 1821a(a)(2)(A), which the Federal Deposit
| nsurance Corporation ("FDIC') nanaged, see 12 U S C 8
1821a(a)(1). Moreover, FIRREA directed that FADA be |iquidated
wthin 180 days of its passage. See FIRREA 8§ 501(f), Pub.L. No.
101-73, 103 Stat. 183 (1989) (anended 1991). Overseei ng these
liquidation efforts was Appel |l ee Steven A. Seelig, Director of the
FDIC s Division of Liquidation. Seelig was al so responsible for

adm ni stering the FADA severance plans. |In February 1990, FADA was

Severance Benefits as defined in this Addendum shall not be in
derogation of any enployee's right to the benefits described in
FADA Personnel Policy No. 820."



pl aced into receivership, and the Resolution Trust Corporation
("RTC"),® an armof the FDIC, was appoi nted FADA' s receiver.

Seel i g advi sed FADA managenent that two options were avail abl e
for FADA' s |iquidation: either a sale of FADA to a third party
purchaser or the nerger of FADA into the RTC or the FDIC In
pursuit of the first option, efforts were nade to sell FADA to a
private entity, but those efforts were unsuccessful, and FADA
enpl oyees were so advised in Novenber 1989. Appel l ants contend
that on the sane or follow ng day, they were also told they should
consi der thenselves in recei pt of notice that FADA woul d cl ose, and
that their jobs would termnate, on 31 Decenber 1989. Appellees
di sagree, mai ntaining they did not give notice of term nation until
Decenber 1989.

By 15 Decenber 1989, the FDIC or the RTC offered to Appel |l ants
j obs conparable to those they had had at FADA. Sone Appellants
rejected these offers; FADA therefore sent them "Notice of Job
Elimnation" letters dated 21 Decenber 1989, setting 5 January 1990
as their termnation date. Appellees contend this letter was the
first and only formal notice of term nation FADA gave. Those
Appel  ants who accepted the job offers began to work for the FDIC
or the RTC on 2 January 1990 and were never sent "Notice of Job
Elimnation" letters.

I n Decenber 1989, Seelig, as Plan Adm nistrator, determ ned

that Appellants were ineligible for severance benefits under the

3Since these events occurred, the RTC has been succeeded by
t he FDI C.



Plans. Appellants thereafter filed suit under ERI SA agai nst FADA,
Seelig, and the RTC (now the FDIC), seeking judicial review of
Seelig's decision. After a bench trial, the court affirned
Seelig's decision. Appellants tinely appeal.
I

We reviewa district court's factual findings for clear error
and its conclusions of |aw de novo. See Reeves v. AcroMed Corp.,
103 F.3d 442, 445 (5th Gr.1997) (citations omtted). Bef ore
reaching the nerits of this case, we nust address two prelimnary
I ssues.

A

First, Appellees contest the district court's application of
the de novo standard of review in its review of Seelig's
determnation as to Appellants’ ineligibility for severance
benefits. They insist the district court should have revi ewed
Seelig's determ nation for abuse of discretion only. W disagree.
A review ng court enpl oys an abuse of discretion standard only when
an ERISA plan gives to the plan admnistrator discretionary
authority to construe the plan terns or to determ ne benefit
eligibility. See Firestone Tire & Rubber Co. v. Bruch, 489 U S.
101, 115, 109 S.Ct. 948, 956-57, 103 L.Ed.2d 80 (1989). Were, as
here, the ERI SA plans confer upon the admnistrator no such
authority, the reviewing court nust review the admnistrator's

concl usi ons de novo. See id.* Follow ng traditional principles of

‘Appel l ants agree the proper standard is de novo, but they
insist the district court, despite its statenent to the contrary,
reviewed Seelig's determnations for abuse of discretion.
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contract and trust |aw, therefore, a review ng court nust construe

a participant's claim "as it would have any other contract
claimby looking to the terns of the plan and other manifestations
of the parties' intent.' " Sunbeam Gster Co., Inc. Goup Benefits
Plan for Salaried and Non-Bargaining Hourly Enployees .
Wi t ehurst, 102 F. 3d 1368, 1373 (5th Cr.1996) (quoting Bruch, 489
US at 112-13, 109 S.C. at 955-56).
B

Next, Appellants argue that the Pl ans contai n anbi guous terns
t hat shoul d be construed agai nst Appellees under the doctrine of
contra proferentem This doctrine, which directs courts to resol ve
contractual anmbiguities ininsurance contracts agai nst the drafter,
has been held to apply to insurance contracts covered by ERI SA
See, e.qg., Ransey v. Colonial Life Ins. Co., 12 F.3d 472, 479 (5th
Cir.1994). Wether the doctrine can also direct the resol ution of
anbiguity in severance plans covered by ERI SA appears to be an
issue of first inpression for this Court. W need not reach its
merits, however, because we conclude the district court correctly

found that the Plans, when examned in their entirety, are

susceptible to only one reasonable interpretation. That the

Appel  ants, however, fail to denonstrate that the court deferred to
Seelig's interpretations of the Plans. They assert only that the
court "ignored" testinony favorable to them Thi s argunent,
however, does not carry the day, and, as the district court pointed
out, is not useful advocacy. The district court, as trier of fact,
is responsible for making credibility determ nations. That it nmade
such determ nati ons agai nst Appellants is not proof that it applied
an abuse of discretion standard. Qur review of the court's orders
and opinions reveals the court properly applied the de novo
st andar d. | ndeed, the court stated it reached its concl usions
after a consideration of all the evidence.
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parties may have interpreted the plans differently is of no nonent.
Di sagreenent as to the neaning of a contract does not nake it
anbi guous, nor does uncertainty or lack of clarity in the | anguage
chosen by the parties. See DDE.W, Inc. v. Local 93, Laborers

Int'l Union, 957 F.2d 196, 199 (5th Cir.1992). \here, as here,
"the witten instrunent is so worded that it can be given a certain
definite | egal nmeaning or interpretation, thenit is not anbi guous,
and this Court will construe the contract as a matter of law " Id.

1]

The first substantive issue before us is whether the district
court correctly found that Appellants are not entitled to severance
benefits under the Pl ans. The court reasoned that the Plans,
contrary to Appellants' position, do not constitute "Pay to Stay"
policies designed to reward solely the services and |oyalties of
those enployees who renmained at FADA until its termnation.
Rat her, the court found, the award of severance benefits under the
Plans is conditional on the occurrence, or non-occurrence, of
certain events, as outlined in the Second Addendum Fi ndi ng that
such terns of the Second Addendum were not satisfied, the court
denied Appellants' claim for severance benefits under all the
Pl ans. Appel l ants challenge that finding for clear error. I n
particul ar, Appellants challenge both the district court's decision
toread the Plans jointly rather than i ndependently and the court's
factual findings under various terns in the Second Addendum

W agree with Appellants that the Plans should be read

i ndependent of one another. Language in the First Addendumand the



Second Addendum reveals that the three Plans provide benefits
i ndependent of the limtations, restrictions, or conditions of each
ot her.> Each successi ve addendum enhanced, rather than superseded,
the plan before it. In determ ning whether Appellants are entitled
to benefits, therefore, we nust exam ne each plan separately.
A

We concl ude the district court's deni al of severance benefits
under unanended Policy No. 820 is not clear error. Policy No. 820
was not a "Pay to Stay" policy; rather, it stated that eligible
enpl oyees woul d recei ve benefits only if they were termnated as a
result of a reduction in force or job elimnation necessitated by
busi ness reasons. Appellants were term nated for neither of these
reasons; rather, those who were term nated were term nat ed because
they rejected the job offers extended by the FDI C or the RTC

B

We conclude the court did commt clear error, however, in
denyi ng benefits under the First Addendum which was a "Pay to
Stay" policy. Appel l ees insist that benefits are due under the
First Addendumonly in the event an enpl oyee has suffered a period
of unenploynent after his or her term nation by FADA. |In support,

Appel l ees note that the First Addendum states its purpose is to

°The First Addendum states that the benefits afforded under it
are "in addition to benefits provided by Association Policy No.
820." The Second Addendum states that "[n]Jothing in this Addendum
is intended or shall be construed to change the application or
interpretati on of FADA Personnel Policy No. 820 or the Addendumto
such Policy, dated Septenber 29, 1988, and any paynent of the
Severance Benefits as defined in this Addendum shall not be in
derogation of any enpl oyee's right to the benefit descri bed i n FADA
Personnel Policy No. 820."



"provi de assurance to personnel that if proposed legislation is
successful and FADA' s charter is wthdrawn, [such personnel] wll
have a reasonable period of opportunity, with incone, to pursue

ot her gainful enploynent." (enphasis added). Because Appellants
suffered no unenpl oynent, Appellees nmaintain, they are therefore
not entitled to severance benefits under this plan. W disagree.

The paragraph from which Appellees extracted the sentence

states in full:

| . Purpose
An Enpl oyee Retention Plan, with appropriate i ncentives,
w Il provide assurance to personnel that if proposed
legislation 1is successful and FADA's charter 1is
wthdrawmn, they wll have a reasonable period of

opportunity, wth incone, to pursue other gainfu
enpl oynent. This plan's objectiveis to ensure that FADA
Wil retain the services of its enployee base and not
| ose personnel through attrition because of justifiable
concerns about the dissolution of FADA.
Wiile the first sentence nmay support Appellees' position, the
second sentence does not. A plain-|anguage readi ng indi cates that
the purpose of the plan is to pay enployees for staying with the
conpany.

Thi s pl ai n-l anguage reading is buttressed by the entitl enent
| anguage of the planitself. Unlike the Second Addendum the First
Addendum does not define eligibility wth respect to a job
termnation. Rather, the First Addendumclearly states that "[i]n
the event of a term nation of FADA by an act of Congress resulting
inrevocation or wthdrawal of FADA s charter or dissolution of the

Associ ation[,] each enpl oyee who is in FADA' s enpl oy on the date of

termnation shall be paid, in one |unp-sum paynent, an anount of
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money ... equal to his or her then-current nonthly salary, for four
months as set forth below " Contrary to Appellees' position,
nothing in this |anguage indicates that paynent of severance
benefits is contingent upon unenploynent. In the absence of such
| anguage, we will not construe eligibility to depend upon a period
of unenpl oynent. See Bellino v. Schlunberger Tech., Inc., 944 F. 2d
26, 31 (1st Gir.1991) ("Federal courts have established no hard and
fast rule that an individual nust suffer a period of unenpl oynent
to qualify for severance benefits under ERI SA. Those courts that
have deened unenploynent a prerequisite to such benefits have
predi cated their decisions on the particular terns of the ERI SA
plan at issue and its application to the specific facts before
them"); Barnett v. Petro-Tex Chem cal Corp., 893 F.2d 800, 809
(5th Cir.1990) (recognizing that period of unenploynent is not
prerequisite for entitlenent to term nation pay and that each ERI SA
case is controlled by | anguage of policy itself). Under the First
Addendum benefits are conditioned only upon FADA's statutory
termnation. FlIRREA mandated that FADA |iquidate within 180 days
of its passage. See FIRREA § 501(f), Pub.L. No. 101-73, 103 Stat.
183 (1989) (anended 1991). Eligible Appellants are thus entitled

to benefits under the First Addendum ®

SAppel | ees maintain the Plans should be read jointly as one
policy. They suggest, therefore, that because a "Sale" of FADA
occurred, Appellants can find relief, if at all, only under the
Second Addendum As we pointed out in note 5, supra, however, the
pl ai n | anguage of the Second Addendum belies Appellees' claim
Mor eover, under the section |abeled "Scope", the Second Addendum
states that the supplenental severance benefits it offers "shal
not be available to any enployee of FADA ... who is paid the
severance benefit anount described in the Addendum to FADA
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C

We conclude the district court's denial of severance benefits
under the Second Addendum is not clear error.’” Unlike the First
Addendum the Second Addendumis not a "Pay to Stay" policy. FADA
owes no severance benefits under the Second Addendumif, prior to
the tinme it gave notices of term nation of enploynent, (i) a "Sal e"
had occurred and (ii) FADA s "Successor" had nade a "Conparable
O fer of Enploynent." Finding that a Sale had occurred and that
Conparable Ofers of Enploynent were tinely nmade, the district
court deni ed Appellants severance benefits. Appellants chall enge

the court's findings.

Per sonnel Policy No. 820, dated Septenber 29, 1988 [i.e., the First
Addendum . " In drafting the Second Addendum therefore, FADA
anticipated that enployees could be eligible for benefits under
both the First and Second Addendum That a "Sal e" of FADA occurred
thus does not a fortiori foreclose eligibility under the First
Addendum

This Court recognizes that its conclusion that eligible
Appellants are entitled to benefits under the First Addendum nay
foreclose entitlenment to benefits under the Second Addendum in
light of the follow ng | anguage:

I11. Scope

The suppl enent al Severance Benefits described in Section
|1 above shall not be available to any enpl oyee of FADA
(i) who is paidthe severance benefit anbunt described in
the Addendum to FADA personnel policy No. 820, dated
Septenber 29, 1988 [the First Addenduny, and (ii) for
whom FADA ei ther has (A) nmade avail able for a four nonth

period ... major nedical insurance coverage ... or (B)
has paid to the enployee ... a |lunp sum anount equal to
[an i nsurance premuni.... No enployee shall be entitled

to receive the Severance Benefits descri bed herein nore
t han once. (enphasis added).

W nevertheless w il address the nerits of the parties'
argunents regarding entitlenment under the Second Addendumin
the event sone Appellants would still qualify.
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1
The Second Addendum defines "Sale" as, inter alia, (i) any
change in the direct or indirect beneficial ownership of nore than
fifty percent (50% of the capital stock of FADA effected by
transfer of issued and outstandi ng shares, issuance of additional
shares, or otherwise; or (ii) any transfer of the right to appoint
or elect Directors constituting a mgjority of the Board of
Directors of FADA. Upon passage of FIRREA, the FDIC acquired the
right to appoint all of FADA' s directors. Seelig, as Plan
Adm ni strator, thus determ ned that passage of FIRREA constituted
a Sal e under subsection (ii).® The district court agreed, and this
finding is not clear error.®
2
Al t hough a Sal e had occurred, eligible Appellants could stil
recei ve benefits under the Second Addendum unl ess FADA's Successor

gave eligi ble Appellants "Conparable Ofers of Enploynent"” before

8Appel | ant s suggest that a "Sal e" al so occurred when, pursuant
to FIRREA, 100% of FADA' s capital stock was transferred to the
Fund. We need not reach the nerits of this issue. The terns of the
Second Addendum require only that a "Sale" have occurred. The
FDIC s acquisition of the right to appoint a majority of FADA' s
Board of Directors effected a "Sale." That a "Sal e" may al so have
occurred upon transfer of 100% of FADA's capital stock is
i napposite.

SAppel lants conplain that the passage of FIRREA cannot
constitute a "Sale" for purposes of the Second Addendum because
Seelig never communicated to them that any transaction or event
other than a sale of FADA to a private buyer qualified as a "Sale."
Seelig, however, was under no obligation under the Plans or
otherwi se to so communi cate. The plain |anguage of the Second
Addendum stated what events constitute a "Sale." Appellants,
therefore, were adequately notified of the definition of "Sale"
upon receipt of a copy of the plan terns.
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FADA gave them notices of term nation of enploynent. The parties
di spute which entity becane FADA's Successor and when notices of
termnation were given

The Second Addendum defines "Successor" as any person or
entity that has acquired (i) the direct or indirect beneficial
ownership of nore than 50% of FADA' s capital stock; or (ii) the
right to appoint or elect Drectors constituting a majority of
FADA's Board of Directors. Under the second definition, the FDIC
is clearly a Successor to FADA;, upon passage of FIRREA, the FD C
had authority to appoint all of FADA s directors. Appel I ant s
i nsist, however, that the Fund, because it acquired 100% of FADA's
capital stock upon passage of FlIRREA, see 12 U S C 8
1821a(a)(2)(A), is also a Successor under the first definition. W
di sagr ee.

To be a Successor under the first definition, an entity nust
acquire beneficial ownership of nore than 50% of FADA's capital
stock. The Second Addendumdoes not define "beneficial ownership."
W thus seek guidance from securities law, which defines
"beneficial owner" for purposes of 15 U S.C. 88 78m(d) & (g), as
fol |l ows:

For the purposes of section 13(d) and 13(g) of the [Securities

and Exchange Act of 1934, 15 U.S.C. § 78 et seq.] a beneficial

owner of a security includes any person who, directly or
indirectly, through any contract, arrangenent, understandi ng,

relati onship, or otherw se has or shares:

(1) Voting power which includes the power to vote, or to direct the
voting of, such security; and/or

(2) Investnent power which includes the power to dispose, or to
direct the disposition of, such security.
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17 C.F.R § 240.13d-3(a). A beneficial owner, therefore, has
voting and/or investnent power over the securities it purports to
own. The Fund had no such ownership interests; i ndeed, it was
merely an accounting creation, not a legal entity, that existed on
paper only. Beneficial ownership of FADA s capital stock bel onged
to the FDIC, which had exclusive statutory authority to nanage the
Fund. See 12 U S. C § 182la(a)(1). Such authority included the
right to dispose of and to vote, or to direct the voting of, FADA' s
corporate stock

The district court found that the FDIC, either on its own or
through the RTC, gave Conparable Ofers of Enploynent to
Appel l ants. Appellants do not challenge that finding on appeal.
They do challenge, however, whether such offers were extended
bef ore FADA gave notices of term nation of enploynent.

3

Appel l ants contend they received notices of term nation of
enpl oynent in md-Novenber 1989, which is when they were also
i nformed that FADA would not be sold to a private buyer and that
FADA woul d likely close by year's end. The district court found
ot herwi se, weighing the testinony before it in favor of Appellees,
who mai ntain that notices of term nation were not distributed until
21 Decenber 1989. This finding is not clear error. Alternatively,
Appel l ants argue that passage of FIRREA constituted notice of
termnation of enploynent. The district court disagreed, and we
affirm FIRREA nmandated only that FADAtermnate; it did not also

announce that its passage constituted effective notice to FADA
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enpl oyees of their termnation of enploynent.
|V

Citing various om ssions or msrepresentations they allege
Appellees nmade in connection wth the interpretation and
i npl emrentation of the Plans, Appellants next claimthat FADA and
Seelig violated fiduciary duties owed to Appellants. The district
court found otherw se, explaining that Appell ees never anended the
Pl ans and neither m srepresented nor m sl ed Appellants with respect
to the Pl ans. The court found that, in fact, Appellees nade
sincere efforts to interpret and i nplenment the Plans and to inform
Appel lants of their interpretations. This finding is not clear
error.

Appel  ants next beseech this Court to estop Appellees from
denyi ng them severance benefits, claimng that "[a]ll of FADA's
communi cations with them including its policies, nenos, and ot her

statenents,” nodified the Plans and led themto believe they were

entitled to severance benefits if they stayed until FADA' s
termnation. It is unclear to what "other statenents" Appellants
refer. To the extent Appellants' claim is based on FADA s

purported oral communi cations, we reject it. An estoppel cause of
action is not cognizable under ERISA in suits seeking to enforce
rights to benefits based on purported oral nodifications of plan
terms. See, e.g., Rodrigue v. Western and Southern Life Ins. Co.,
948 F. 2d 969, 971 (5th G r.1991); Cefaluv. B.F. Goodrich Co., 871
F.2d 1290, 1297 (5th G r.1989) (concluding that oral agreenents or

nodi fications to ERI SA plan are contrary to express provisions of
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ERI SA); Degan v. Ford Mdtor Co., 869 F.2d 889, 895 (5th G r.1989)
(declining to create federal common law in this area, reasoning
that this power extends only to areas that federal | aw preenpts but
does not address and noting that Congress has addressed the
guestion of anendnent in 29 U S . C. 8 1102(a)(1), which expressly
requires that every enployee benefit plan be established and
mai nt ai ned pursuant to a witten instrunent).

Whet her an estoppel cause of action is cognizabl e under ERI SA
for witten statenents that purport to amend pl an terns, 1° however
is an issue not squarely addressed by this Court.?! We have
consi derabl e doubt as to whether such an action exists in the
i nstant case. We need not resolve this issue, however, because
even assum ng, arguendo, that Appellants' estoppel action does
exi st, we conclude it nonetheless fails. To recover benefits under
an equitable estoppel theory, an ERI SA beneficiary nust establish
a material m srepresentation, reasonable and detrinental reliance
upon the representation, and extraordi nary circunstances. In re
Uni sys Corp. Retiree Medical Benefit "ERISA" Litig., 58 F.3d 896,
907 (3d Cir.1995) (citations omtted) (reaching estoppel claim
based on all eged m srepresentations in summary pl an descri ptions).
The district court rejected Appellants' estoppel claim finding

that Appellants failed to show that Appellees nade material

W note, in any event, that the district court rejected
Appel l ants' argunent that nenoranda issued by Seelig and FADA
nodi fied the Pl ans.

UThis Court was faced with this precise issue in lzzarelli v.
Rexene Products Co., 24 F.3d 1506, 1517 (5th G r.1994), but
declined to reach it.
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nm srepresentations.!? W agree. Moreover, even assuning, arguendo,
that Appellants established material msrepresentations, we
concl ude Appellants have failed to denonstrate their reasonable
reliance on such. Where, as here, a plan participant is in
possession of a witten docunent notifying her of the conditional
nature of benefits, her "reliance on enployer representations
regardi ng benefits may never be "reasonable.' " [|d. at 908.
\%

Appel  ants next challenge the district court's dism ssal of
their conpensatory and punitive damages clains against Seelig in
hi s individual capacity. The district court based its decision on
Suprene Court precedent holding that a plan fiduciary cannot be
hel d personally Iiable, under ERI SA's renedi al provisions, to plan
beneficiaries for extracontractual conpensatory or punitive damages
arising froman all egedly wongful denial of benefits. See Mertens
V. Hewitt Assoc., 508 U S. 248, 255-58, 113 S. C. 2063, 2068-70,
124 L.Ed.2d 161 (1993) (hol ding that ER SA § 502(a)(3), 29 U.S.C.
8§ 1132(a)(3), which allows plan beneficiary to bring action to
obtain "appropriate equitable relief" for violations of either
ERI SA or ERI SA-qualified plan, does not allow such beneficiary to
sue plan fiduciary in his or her individual capacity for
extracontractual damages, which are "the classic form of |ega
relief" (enphasis in original)); Massachusetts Mut. Life Ins. Co.
V. Russell, 473 U S. 134, 144, 105 S.Ct. 3085, 3091, 87 L. Ed.2d 96

12The district court reached Appel |l ants' estoppel clai mw thout
di scussing whether it exists in the first instance.

18



(1985) (holding that ERISA 8 502(a)(1l), 29 U S.C § 1132(a)(1),
whi ch al |l ows pl an beneficiary to bring action for fiduciary breach,
does not allow such beneficiary to sue plan fiduciary in his or her
i ndi vidual capacity for extracontractual damages).

Pointing to the Suprene Court's recent decision in Varity v.

Howe, --- US ----, 116 S. C. 1065, 134 L.Ed.2d 130 (1996),
Appellants insist that both Mertens and Russell have been
overrul ed. Appel lants read Varity as holding that plan
participants, under ERISA 8§ 502(a)(3), can now recover

extracontractual damages as a form of "appropriate equitable
relief" froma plan fiduciary in his or her individual capacity.
Appel lants' reading is incorrect. Varity held nothing nore than
that ERI SA 8§ 502(a)(3) authorizes plan beneficiaries to bring a
| awsuit on their own behalf for injunctive relief for a fiduciary
breach. See id. at ----, 116 S.C. at 1077-79. Varity did not
hol d, as Appell ants believe, that ERI SA pl an beneficiaries can sue
plan fiduciaries for extracontractual relief for damages ari sing
froma fiduciary breach. Indeed, the i ssue before the Varity Court
was whet her plan beneficiaries had a cause of action under ERI SA §
502(a)(3) for injunctive relief. The district court's dism ssal of
Appel  ants' damages cl ai ns agai nst Seelig is therefore proper.
W
For the foregoing reasons, we AFFI RMI| N PART, REVERSE | N PART,

and REMAND for proceedi ngs consistent with this opinion.
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