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Before KING EMLIO M GARZA, and DEMOSS, Circuit Judges.
EMLIOM GARZA, Crcuit Judge:

Benj am n Herbert Boyle, sentenced to death for the nurder of
Gail Lenore Smth, appeals the district court’s denial of his
petition for wit of habeas corpus. Finding no reversible error,
we affirm

I

Gail Lenore Smth drove wth her step-brother and sister-in-
law to a rest stop outside Fort Wrth, Texas. Smth planned to
obtain a ride froma truck driver in order to visit her nmother in
Amarill o. She asked her relatives to wite down the |icense nunber

of the truck she boarded, in case anythi ng happened. A few m nutes



after arriving at the rest stop, Smth' s relatives observed her
approach a mal e truck driver, converse with him and then board his
cherry-red Peterbilt tractor-trailer.

The next day, a passing truck driver discovered Smth’'s naked
body, bound with duct tape, concealed in a brushy area fourteen
mles north of Amarillo. Although Smth's relatives had failed to
wite down the truck’s l|license nunber, they were able to give
authorities a description of the driver and the truck, including
the inscription “JEWETT SCOIT, Truck Line Inc., Magnum Ckl ahoma”
which was witten on the side of the truck. Through this
information, the authorities were able to trace the tractor-trailer
to Boyle, and after conferring with Jewett Scott Truck Lines in
Ckl ahoma, |earned that Boyle's ultimate destination was D boll
Texas. Boyle was arrested in D boll, and gave investigators
witten consent to search his truck.? Inside the truck, officers
found several of Smth's possessions. Oficers also found hairs
fromSmth's head and pubic area, sonme of which had been forcibly
renmoved. In addition, blood stains in the sleeper portion of the
truck were consistent wth Smth's blood type. Subsequent | vy,
Boyle’s fingerprints were found on the strips of duct tape used to
bind Smth, and fibers taken from Smth's body matched the carpet
in Boyle s truck. Medi cal evidence showed that Smith had been
orally and anally raped, beaten with a blunt instrunent, and

strangled to death. Boyle continued to maintain that he had

1 O ficers also obtained consent to search the vehicle fromJewett

Scott, the owner of the truck.
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dropped Smth off at a truck stop unharned.

Boyle was indicted for capital murder during the course of
commtting or attenpting to commt aggravated sexual assault, and
capital nurder during the course of kidnaping. Boyle pleaded not
guilty, and was tried before a jury. The evidence at trial
consi sted of the physical evidence |linking Boyle to the nurder
medi cal evidence indicating the sexual nature of the murder, and
ot her evidence tending to show Boyle's obsession with sex. The
jury found Boyle guilty on all counts and, after hearing evidence
rel evant to puni shnent, returned affirmative answers to t he speci al
issues found in article 37.071 of the Texas Code of Crim nal
Procedure. As required by law, the trial court sentenced Boyle to
deat h.

On automatic appeal, the Texas Court of Crimnal Appeals
reversed Boyl e’ s conviction on the grounds that his arrest had been
unlawful , and thus the evidence obtained pursuant to that arrest
had been admitted in violation of Boyle's constitutional rights.
Boyle v. State, 820 S.W2d 122, 137 (Tex. Crim App. 1989). The
state noved for rehearing en banc, and the Court of Crimnal
Appeals reversed itself, reinstating Boyle' s conviction and

sentence on the grounds that Jewett Scott’s consent to search the

truck was constitutionally adequate. ld. at 143. The Suprene
Court denied Boyle's petition for wit of certiorari. Boyle then
pursued state habeas relief. A hearing was held, and the tria

court entered its findings of facts and concl usi ons of | aw denyi ng

Boyl e’ s habeas petition. The Court of Crimnal Appeals affirned

-3-



the trial court, holding that the lower court’s findings and
conclusions were supported by the record. Boyle then filed a
petition for federal habeas relief in the Northern D strict of
Texas. The district court denied his petition, but granted a
certificate of probable cause to appeal. Boyl e now appeal s the
district court’s order denying his habeas petition.
I

Boyl e argues that the trial court erred in admtting evidence
of his sexual habits and drawi ngs. Boyle naintains that adm ssion
of this evidence violated his First Amendnent right to not have
evi dence of his associations and expressions admtted agai nst him
at sentencing. Wiile there is no “per se barrier to the adm ssion
of evi dence concerning one’ s beliefs and associ ati ons at sent enci ng
sinply because those beliefs and associ ations are protected by the
First Amendnent," the governnment nmay not admt such evidence
indiscrimnately. Dawson v. Delaware, 503 U S. 159, 165, 112 S
. 1093, 1097, 113 L. Ed. 2d 465 (1992). The Suprene Court has
explicitly held that in order for such evidence to be adm ssi bl e,
it nmust be sufficiently related to the issues involved. See id.
(disallowing adm ssion of evidence indicating that defendant
bel onged to racist “Aryan Brotherhood” gang in prison where there

was no racial conponent to the crinme conmtted).? Thus, we nust

2 Dawson i nvol ved a death sentence based in part on a stipulation that

Dawson bel onged to a raci st gang, the Aryan Brot herhood. The Supreme Court held
that the stipulation was inadmi ssible because the state had failed to show that
the evidence was in any way linked to an issue at sentencing. Dawson and his
victim were white, and therefore the nurder had no racial conponent. In
addition, the stipulation contained no evidence that the Aryan Brotherhood
advocat ed vi ol ence agai nst any particular group. The Supreme Court ruled that,
wi t hout such evi dence, the stipulation was i nadm ssible since it “proved nothing
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determine if the wevidence of Boyle's sexual relations and
expressions was sufficiently related to the issues at sentencing.
After carefully reviewing the record in this case, we hold that the
evi dence was sufficiently related to the crine commtted to all ow
its adm ssion during the capital sentencing phase of Boyle's
trial.3

At sentencing, the trial court first admtted all the evidence
that had been admtted at the guilt-innocence phase, including
three letters and brief testinony concerning Boyl e’ s preoccupation
with sex.* The state then put on additional testinobny concerning

Boyl e’ s sexual habits and evi dence concerni ng his sexual draw ngs.?®

nore t han Dawson’s abstract beliefs.” Dawson, 503 U.S. at 165-66, 112 S. C. at
1097-98.

8 We t her ef or e need not address whet her Boyl e’ s sexual associations and

drawi ngs are protected by the Constitution. Cf. Wallace v. Texas Tech
University, 80 F.3d 1042, 1051 (5th Cir. 1996) (recognizing that the type of
intimate associations protected by the First Amendnent are linmted to those
involving “deep attachnments and commitnents”); Johnson v. San Jacinto Jr.
Col  ege, 498 F. Supp. 555, 575 (S.D. Tex. 1980) (holding that the “right to
privacy in sexual intimacy is grounded on the nmarriage relation . . . but
currently does not protect the sexual relations thenselves”).

4 This evidence was adnmitted at the punishment phase by operation of
law. Richard v. State, 842 S.W2d 279, 281 & n.2 (Tex. Crim App. 1992). The
testinony concerni ng Boyl e’ s sexual habits canme primarily fromBoyle' s | over Pat
WIllis. She testified that she had had an affair with Boyle and that he had |ied
to her about his marital status in order to begin the affair. WIIlis further
testified that Boyle wote her sexually explicit letters referring to her
genitalia as “Mss. Kitty” and to his own as “M. Wipple.” The three letters
contai ned statenents such as, “I would unleash M. Wipple on you. Hal Hal |
know you can handle him He knows it too. At this very nonment, | believe he
knows |’ mtal ki ng about him He seens to be stirring. ©Ch, nama, do | need you.”
One letter states, “Mss Kitty is in sone real trouble now | may not be able
to tear her up, but she will know M. Wi pple has been there.”

5 The additional testinony at sentencing included statenments by Boyle's

daughter that Boyle was a “womani zer” and that he drew and kept many explicit
sexual pictures. Norma Myers, a former lover, also testified that Boyle had a
strong preference for oral and anal sex, that he put pressure on her to perform
t hese acts, and that he sonetines hel d her down and pretended to choke her during
foreplay. Finally, an inmate fornerly incarcerated with Boyle testified that
Boyl e associ ated violence with sex. According to this w tness, whenever anot her
i nmat e nentioned trouble with wonmen, Boyle would renmark that, "If it was ne, I'd
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The state argues that the evidence was sufficiently related to the
second speci al issue, the issue of future dangerousness, to survive
a Dawson challenge.® According to the state, the evidence showed
t hat Boyl e was obsessed with sex, and that he associated sex with
vi ol ence, facts which ultimately resulted in a sexually notivated
murder. After carefully review ng the record, we believe the state
satisfied the requirenents of Dawson. As the Suprene Court noted
in Dawson, “lIn many cases . . . associational evidence m ght serve
a legitimte purpose in showng that a defendant represents a
future danger to society.” Dawson, 503 U S. at 166, 112 S. C. at
1098. Dawson sinply requires that the evidence be relevant to an
i ssue at sentencing.’ Id. Here the state put on evidence that

Boyl e was obsessed with sex, and that his sexual expression had a

slap her, throw her down on the floor and fuck her in the ass." The state also
introduced a sexually explicit picture, drawmn by Boyle, of a woman using a
conpl i cated nmechani cal device to masturbate

6 Article 37.071(b)(2) of the Texas Code of Criminal Procedure defines
future dangerousness as “whether there is a probability that the defendant woul d
comit crimnal acts of violence that would constitute a continuing threat to
soci ety.”

l Qur analysis is guided by the Suprenme Court’s discussion of Barclay

v. Florida, 463 U S 939, 103 S. C. 3418, 77 L. Ed. 2d 1134 (1983) in Dawson.
As the Suprene Court stated,

Even if the Del aware group to which Dawson all egedly belongs is racist,
those beliefs, so far as we can determine, had no relevance to the
sentenci ng proceeding in this case. For exanple, the Aryan Brotherhood
evidence was not tied in any way to the nurder of Dawson's victim |In
Barclay, on the contrary, the evidence showed that the defendant’s
nenbership in the Black Liberation Army, and his consequent desire to
start a “racial war,” were related to the nmurder of a white hitchhiker

. . . In the present case, however, the nurder victimwas white, as is
Dawson; elenents of racial hatred were therefore not involved in the
killing.

Dawson, 503 U.S. at 166, 112 S. C. at 1098 (citations onitted). Qur case
presents an anal ytically simlar situationto the one presented in Barclay. Here
Boyl e’ s obsession with sex led to a sexually notivated nurder. Accordingly,
evidence of Boyle's sexual obsession was relevant to the issue of his future
danger ousness.
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vi ol ent conponent. Unlike the situation in Dawson, where there was
no connection between the evidence presented and the crine
commtted, Boyle was convicted for a nmurder which had a sexua
conponent . See O Neal v. Delo, 44 F.3d 655, 661 (8th Cr.)
(finding evidence that defendant was a nenber of a racist group
rel evant and t herefore adm ssi bl e under Dawson where “raci al ani nus
as a notive for [the] murder was an issue in the trial”), cert.
denied, = US __ , 116 S. C. 129, 133 L. Ed. 2d 78 (1995).
Evi dence of Boyl e’ s sexual obsession was thus relevant to the i ssue
of Boyle' s future dangerousness; it tended to show that Boyle
“woul d constitute a continuing threat to society.” Tex. CooE CRM
Proc. art. 37.071(b)(2) (Vernon 1981).2% Accordingly, we hold that
the district court did not err in finding a sufficient nexus under
Dawson to allow the state to present evidence of Boyle' s sexua

habits and sexual drawi ngs at sentencing.?®

8 We di stinguish this case fromBeamv. Paskett, 3 F.3d 1301 (9th Cr.
1993), cert. denied _ US _ , 114 S. C. 1631, 128 L. Ed. 2d 354 (1994). In
Beam the state had, at the punishment phase of a capital trial, introduced

evidence that the defendant was the victim of incest, had engaged in
honosexual ity, and had “abnormal sexual relations with wonen both ol der and
younger” than hinself in order to showthat Beamdeserved t he death penalty. Id.
at 1308. Al of the evidence concerned acts that were “non-viol ent, consensual
or involuntary.” 1|d. Although Beamhad conmitted the nmurder during the course
of arape, the state failed to provide any |Iink between Beani s sexual history and
ei ther violence generally or the sexual nature of the crime. |Id. at 1309-10
Wthout such a link, the court noted that the evidence in no way “indi cated that
he was likely to commt future violent acts.” |Id. at 1309. |In contrast, here
the state put on evi dence that Boyl e was obsessed with sex and that hi s obsession
had a vi ol ent conponent, which had its ultimate expression in a violent rape and
nmurder. The evi dence of Boyl e’ s sexual habits was thus |inked to a determ nation
of Boyle's future dangerousness.

9 I n addi tion, Boyl e argues that the presentation of evidence regarding

his sexual habits at the guilt-innocence phase of his trial also violated the
di ct ates of Dawson. Dawson, however, dealt solely with the introduction of such
evi dence at sentencing. Dawson, 503 U. S. at 168-69, 112 S. C. 1099. It is
uncl ear whet her Dawson shoul d be applied at the guilt-innocence phase. W note
at the outset that the Texas Rules of Criminal Evidence only allowthe adnm ssion
of evidence that is “relevant” to a fact “that is of consequence to the
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Boyl e next contends that he was denied a fair trial because of
the state’s presentation of false and m sleading testinmony froma
clinical pathologist, Dr. Ral ph Erdnmann. Boyle contends that Dr.
Erdmann’s gross msconduct in other cases indicates that the
testinony Dr. Erdmann gave was perjured. Boyle al so naintains that
the prosecutor knew that Erdmann was unreliable in his handling of
evidence and in his testinony fromthe stand, but failed to notify
the defense in violation of the dictates of Brady v. Maryl and, 383
US 83 83S C. 1194, 10 L. Ed. 2d 215 (1963).

In order to establish a due process violation based on the
governnent’s use of false or msleading testinony, the defendant
must show (1) that the witness’s testinony was actually fal se, (2)
that the testinony was material, and (3) that the prosecution had

know edge that the witness’'s testinony was false. Westl ey .

determination of the action.” Tex. R CRM EwD 401. In addition, evidence of
“other crines, wongs, or acts” may only be adnmitted “for other purposes, such
as proof of notive, opportunity, intent, preparation, plan know edge, identity,
or absence of nistake or accident.” Tex. R CRM EviD. 403. It is unclear how
these evidentiary requirenents differ fromthe nexus requirenent set forth in
Dawson. See Snell v. Lockhart, 14 F.3d 1289, 1299 n.8 (8th G r.) (declining to
di sal | ow associ ati onal evi dence under Dawson because “nobst of the . . . evidence
inthis case was relevant.”), cert. denied, __ US _ , 115 S C. 419, 130 L.
Ed. 2d 330 (1994); United States v. Robinson, 978 F.2d 1554, 1565 (10th Gr.
1992) (applying Dawson to a non-capital trial and allowing admssion of
associ ati onal evidence because the evidence was specific and relevant to the
of fenses charged), cert. denied, 507 U S. 1034, 113 S. C. 1855, 123 L. Ed. 2d
478 (1993). Because we find the nexus requirenent of Dawson satisfied, we need
not deci de whet her Dawson should be applied at the guilt-innocence phase of a
capital murder trial. Inthis case the state introduced the evi dence of Boyle’'s
sexual habits to establish the notive for the sexual assault and ki dnapi ng, both
part of the crinmes for which Boyle was indicted and ultimtely convicted and
sentenced to death. Assunmi ng arguendo that Dawson applies to the guilt-innocence
phase, we concl ude that a sufficient nexus existed to all ow consideration of the
evidence at issue. See United States v. Beasley, 72 F.3d 1518, 1527 (11th Gr.
1996) (citing Dawson and stating that “The First Amendnent’s protection of
bel i efs and associ ati ons does not preclude such evidence where relevant to a
trial issue.”).
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Johnson, 83 F.3d 714, 726 (5th G r. 1996); East v. Scott, 55 F.3d
996, 1005 (5th Gr. 1995). W wll reverse a conviction obtained
through the use of tainted testinony. United States v. Bl ackburn,
9 F.3d 353, 357 (5th Gir. 1993), cert. denied, ___ US. __, 115 S.
Ct. 102, 130 L. Ed. 2d 51 (1994). In addition, the state nust al so
di scl ose informati on that woul d serve to i npeach a witness. United
States v. Martinez-Mercado, 888 F.2d 1484, 1488 (5th Cr. 1989).
Failure to disclose such evidence will result inreversal if it is
“reasonabl y probable” that disclosure of such evidence woul d have
made a difference in the result at trial. Kyles v. Witley,
Uus __ , _, 115 S C. 1555, 1566, 131 L. Ed. 2d 490 (1995).
Boyle’'s attack on Dr. Erdmann’s testinony is based on the
testi nony of one expert at trial, and two experts who testified at
Boyl e’ s habeas heari ng. These experts disagreed with Erdnmann’s
analysis and interpretation of the evidence presented in Boyle’'s
case.!® Boyle also points to the fact that Dr. Erdmann subsequently

pl eaded no contest to charges that he fal sifyed autopsies in other

10 Dr. Erdmann testified that he observed anal dilation post nortem
which he interpreted as evidence that sonething, possibly a penis, had been
inserted into the victims anus fromthe outside. Erdmann testified that this
dilation could not have been naturally caused by death. Further, Erdmann
testified that he observed an anal fissure or tear which he also interpreted as
i ndicating that sonething had been inserted in the victinms anus. Finally,
Erdmann testified that he found a slight anmpbunt of “prostatic antigen,” a
conponent of senen, inthe victinis nouth. He interpreted this to mean that the
perpetrator had ejacul ated into the victinis nouth shortly before death because
t he anti gen woul d not have been present had the victimlived for very long after
the ejaculation. At trial and at the habeas hearing, other experts chall enged
Dr. Erdmann’s conclusions. These experts testified that a victinms anus can
dilate at death, that the slight anal tear was not caused by violent insertion,
that the slight anount of prostatic antigen found in the victinis nouth is
i nconsi stent with ejacul ation because it contained no spermand the anount was
too snall to indicate ejacul ation.
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cases as evidence that Dr. Erdmann lied in this case. As the
district court noted, however, the state trial court, in reviewng
Boyl e’ s habeas petition, nmade findings of fact rejecting Boyle's
contentions that Dr. Erdmann perjured hinself in Boyle s case.
These findings of fact are entitled to a “presunption of
correctness” in federal habeas proceedings. WIllians v. Collins,
16 F.3d 626 (5th Cr.), cert. denied, = US __ , 115 S . 42,
129 L. Ed. 2d 937 (1994). The presunption is particularly strong
where, as here, the habeas court was the sane court that presided
over the trial. May v. Collins, 955 F.2d 299, 314 (5th Cr.),
cert. denied, 504 U S 901, 112 S. C. 1925, 118 L. Ed. 2d 533
(1992).

After carefully reviewwng the record, we cannot say that
Boyl e has presented evi dence sufficient to overcone the presunption
of correctness owed state habeas court findings of fact. The fact
that other experts disagreed with Dr. Erdmann is insufficient, by
itsel f, to call Dr. Erdmann’s testinony into question.
Additionally, we note, as the district court did, that the state
presented a great deal of physical evidence connecting Boyle to the
murder. Dr. Erdmann’s testinony was consistent with the state’s
physi cal evi dence, whereas nuch of the conflicting expert testinony

was inconsistent with this other evidence.?? This alignnent

1 Dr. Erdmann is currently inprisoned for falsifying autopsy reports.

12 Indeed, as the district court noted, Boyle's experts thenselves

di sagreed as to the proper interpretation of the evidence on such inportant
guestions as whether the substances found in the victinis nouth indicated that
she had been orally sodoni zed.
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supports the district court’s decision to credit the state habeas
court’s finding that Erdmann did not testify falsely. Finally,
al t hough Dr. Erdmann has been accused of m sconduct in other cases,
Boyl e has presented no evidence that Dr. Erdmann did so in this
particul ar case. Accordingly, Boyle has failed to overcone the
presunption of correctness applied to the state habeas court’s
factual findings, and we therefore affirm the district court’s
ruling that Dr. Erdmann did not testify falsely or mslead the
jury.

Further, we al so reject Boyle s contention that the state knew
of Erdmann’s unreliability prior to Boyle's trial and failed to
notify the defense for inpeachnent purposes. The state habeas
court made a finding that the prosecution was not aware of
Erdmann’ s serious shortcomngs at the tinme of Boyle' s trial. This
finding is also entitled to a presunption of correctness. A
careful review of the record shows that the only evidence
indicating that the state had any reservations about Erdnmann was
prosecution testinmony relating to Erdmann’s workload, not his
conpetence or professional practices. It was not until 1987 or
1988, after the conpletion of Boyle' s trial, that the prosecution
was alerted to the possibility that Dr. Erdmann had falsified

autopsies and commtted perjury in other cases. Accordingly, we

13 Because we find that the district court did not err in upholding the
habeas court’s finding that Dr. Erdmann did not testify falsely, we also find
that the state had no duty to correct Dr. Erdmann’s testinony. See Faul der v.
Johnson, 81 F.3d 515, 519 (5th Cr. 1996) (rejecting claimthat state had a duty
to correct false testinony because defendant failed to show that the testinony
was actually false).
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agree with the district court that Boyle has failed to establish
that the state inproperly w thheld inpeachnent evidence fromthe
def ense. Boyl e has presented no evidence to call into question the
state habeas court’s findings, upheld by the district court, that
Erdmann did not perjure hinself in this case, and that the
prosecuti on had no knowl edge of Erdmann’s abuses prior to trial.
|V

Boyl e argues that the district court erred in denying his
petition for habeas relief on the ground that his attorney rendered
ineffective assistance at the punishnment phase of his trial.
According to Boyle, his counsel failed to present significant
mtigating evidence that was either known to his counsel or should
have been known to his counsel. Boyle nmaintains that his counsel
did not present evidence of his nental illness, violent famly
background, econom c deprivation, voluntary intoxication, drug and
al cohol addictions, and testinony as to his many positive traits.

We review ineffective assistance of counsel clains under the
standard set forth in Strickland v. Washi ngton, 466 U. S. 668, 104
S. C. 2052, 80 L. Ed. 2d 674 (1984). Ineffective assistance of
counsel is a mxed question of law and fact which we review de
novo. ld. at 698, 104 S. C. at 2070; Bryant v. Scott, 28 F.3d
1411, 1414 (5th Gr. 1994). To obtain reversal of a conviction or
death sentence based on ineffective assistance of counsel, a
convi cted defendant nust show that (1) his counsel’s performance
was deficient, and (2) the deficient performance prejudiced his

def ense. Strickland, 466 U S. at 687, 104 S. Ct. at 2064. A
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finding of deficient performance requires a show ng that counsel’s
performance fell bel ow an objective standard of reasonabl eness as
defined by prevailing professional norns. Id. Inforned strategic
deci sions are given a heavy neasure of deference. Mann v. Scott,
41 F.3d 968, 984 (5th CGir. 1994), cert. denied, ___ US __ , 115
S. C. 1977, 131 L. Ed. 2d 865 (1995). In order to satisfy the
prejudi ce prong, the defendant nust show that the outcone was
rendered wunreliable or the proceeding fundanentally unfair.
Johnson v. Scott, 68 F.3d 106, 109 (5th G r. 1995), cert. deni ed,
US|, 116 S. C. 1358, 134 L. Ed. 2d 525 (1996).

After careful review of the record, we find that Boyle has
failed to establish that his counsel was deficient at trial. At
Boyle’s wit hearing, his trial counsel testified that he did not
introduce certain evidence concerning Boyle's background and
character for tactical reasons. As to the evidence of Boyle’s
violent fam |y background, trial counsel responded, “It would have
been aggravating.” As counsel put it, “W were trying to keep as
much vi ol ence as we possibly could out of the record.” Counsel was
concerned that evidence of his abusive father woul d cause the jury
to think, “like father, like son.” As to the evidence of drug and
al cohol abuse, counsel stated, “It would have been aggravating.”
Counsel continued, “I did not think it was beneficial, particularly
in 1986 to tell this jury that he was a pill popping . . . truck

driver.”'* Counsel also nade strategic decisions not to put into

14 As to Boyl e’ s possible nental illness, the defense was concerned that

the evidence would not be nmitigating. Further, the defense was concerned that
if they put on such psychiatric evidence, the state would put on its own
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evi dence Boyl e’ s non-sexual drawi ngs,?!® and the testinmony of other
worren wi th whom Boyl e had had sexual relations.!® |n essence, al

t he evi dence that Boyl e nmai ntai ns shoul d have been presented at the
puni shment phase of his capital murder trial had a doubl e-edged
quality.” See Mann, 41 F.3d at 984 (noting the heavy deference
owed trial counsel when deciding strategically to forego admtting
evi dence of a “doubl e edged nature” which mght ultimately harm a
defendant’s case). Accordingly, we find that Boyle has failed to
overcone the strong presunption that these infornmed tactical
deci sions were reasonabl e under the circunstances. 1d. Boyle has
thus failed to satisfy the deficiency prong of Strickland, and we
hold that the district court did not err in rejecting Boyle’'s

habeas petition on the grounds that his counsel provided

psychiatrist to testify as to Boyle's violent tendencies.

15 Boyl e’ s counsel testified,

Well, because M. Boyle, while being a rather articulate artist, there
were two types of art that he delved in. He had the capability of draw ng
a small kitten that | ooked so soft you would want to pick it up and pet
it. . . . He also had the ability to draw masochistic sadistic cult type
art depicting women i n bondage under the throes of denobnic type nen. And
I don't think that that was the type of art that was conducive to

convincing a jury not to kill him

16 Boyl e’'s counsel testified that all the wonen who were willing to
testify as to Boyle’'s good nature were wonen wi th whom he was havi ng adul t erous
rel ations. As Boyle's counsel put it, “If | put in about alcohol and his

womani zing and his running around on his wife and his running around on his
girlfriends, that is not going to be a mtigating factor in Amarillo, Texas.”

o As Boyl e’ s counsel testified, “Vell, every fanmily menber | talked to

was a possible nmtigation witness. Every girlfriend | talked to was a possible
mtigation wtness. But every tine | talked to some of these people, the
I)there were other problens associated with it.” Boyle s counsel concluded,
“That’s why we didn’t talk about his use of anphetanines while driving a truck.
That's why we didn't tal k about his alcoholism That's why we didn’t tal k about
the child abuse. That’'s why we damm sure didn't talk about his sex life.”
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i neffective assistance. '8
\%

W note that while this appeal was pending, Congress passed
The Antiterrorismand Effective Death Penalty Act of 1996, Pub. L.
No. 104-132. 110 Stat. 1214 (“AEDPA’). The AEDPA nodifies the
statutory provisions relevant to all habeas corpus cases. These
changes include, inter alia: a one year statute of limtation for
habeas cases; new procedures for obtaining a “certificate of
appeal ability” tothe circuit courts; and [imtations on successive
habeas petitions. See generally 88 101-106. Congress, however,
did not specify an effective date for 88 101-106. Because we
reject Boyle' s habeas petition under the old standards, which we
read as nore perm ssive, we decline to address whether Congress
i ntended t hese general provisions to apply to appeal s pendi ng when
t he AEDPA was enacted. See Callins v. Johnson, No. 95-11049, 1996
WL 390860 at *6 (5th Gr., Jan. 12, 1996) (declining to address
whet her the Act applies where it would nake no difference in the
outcone of the case). Additionally, the AEDPA alters the standards

of review applicable to death penalty habeas cases, arguably

18 We al so reject Boyle's contention that his trial counsel failed to

adequately i nvestigate possible mtigation evidence. Counsel’s testinony during
t he state habeas hearing indicates that they attenpted to talk to a great nunber

of mitigation witnesses, supplied by Boyle hinself. As counsel put it, nost of

these witnesses “were as harnful or nore so than the good that could conme from
it.” In fact, several nenbers of Boyle’'s own famly testified against him at

sentencing. In addition, Boyle s counsel was aware of nost of the evidence that

Boyl e cl ai ns hi s counsel woul d have di scovered t hrough further i nvestigation, but

t hey had deci ded that the evidence was nore harnful than hel pful to Boyle's case.

Accordi ngly, we cannot say that Boyle's counsel was ineffective in failing to
adequately investigate possible mtigation evidence. See Anderson v. Collins,

18 F.3d 1208, 1220-21 (5th G r. 1994) (holding that failure to investigate did
not rise to ineffective assistance of counsel because the evidence was either

cunul ative, unknown, or possibly harnful to the defense).
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restricting the scope of our review ' Although 8 107 specifies
that it shall be applicable to all cases “pending on or after the
date of enactnent of this Act,” the state is only entitled to the
nmore restrictive standards of review if <certain provisions,
designed to ensure appoi ntnent of counsel, are net.?° Because we
reject Boyle’'s clains under the old standards of review, we decline
to address whether Texas has net its burden under the Act.
Vi
For the foregoing reasons, the district court’s decision to

deny Boyle's petition for wit of habeas corpus is AFFI RVED

19 In death penalty cases, the Act |imts review of questions of lawto

t hose adjudicated in the state courts and allows reversal only if the decision
“was contrary to, or involved an unreasonabl e application of, clearly established
Federal | aw as determ ned by the Suprenme Court of the United States.” See § 107.
As to factual questions, the Act limts reversal to decisions “based on an
unr easonabl e determination of the facts in light of the evidence presentedin the
State court proceeding.” See 8§ 107.

20 Section 107 is applicable only if the state establishes, subject to

certainrestrictions, “a nmechani smfor the appoi ntment, conpensati on, and paynent
of reasonable litigation expenses of conpetent counsel in State post-conviction
proceedi ngs brought by indigent prisoners.” See 8§ 107.
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KING Circuit Judge, specially concurring:

Boyle’s able habeas counsel has done a renmarkable job
devel opi ng “Dawson issues” in this case, and ny scholarly brother
has been nobst generous in the extensive treatnent of those issues
provided in the majority opinion. | amreluctant to subscribe to

that treatnent, however, and | therefore concur in the judgnent.
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