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EMLIOM GARZA, Crcuit Judge:

Cynthia M zell appeals her convictions for conspiracy to
commt robbery affecting interstate commerce and robbery affecting
interstate commerce, in violation of 18 U.S.C. § 1951. Finding no
reversible error, we affirm

I

M zell, John Wl ker, and Kevin Turnage drove to the Arnored
Transport Conpany (“ATC’) in Fort Wrth, Texas, and Wl ker robbed
two arnored car guards at gunpoint, stealing nore than $400, 000.

As a result of these events, Turnage pleaded guilty to m sprision



of a felony in exchange for his cooperation with the governnent’s
prosecution of Mzell.? Mzell was charged by indictment wth
conspiracy to commt robbery affecting interstate commerce and
robbery affecting interstate comerce. The governnent then filed
a superseding information, charging Mzell wth msprision of a
felony, in violation of 18 U S.C. § 4.

Mzell agreed to waive indictnent on the superseding
i nformati on and pl eaded guilty to the m sprision of a felony charge
in exchange for the governnent’s agreenent to dismss the
i ndi ctment containing the robbery charges. Pursuant to her guilty
plea, Mzell stipulated that she conspired with WAl ker and ot hers
to commt robbery and that she actually participated with Wal ker
and others in commtting robbery of the arnored car guards. At
M zell’s plea agreenent hearing, the district court rejected the
pl ea agreenent based upon its finding, as required by 8§ 6Bl. 2(a) of
the sentencing guidelines,? that the misprision charge did not
adequately reflect the seriousness of Mzell’ s actual offense
behavi or. Consequently, Mzell withdrew her guilty plea, and both
the superseding information and the original indictnment were set

for trial.

1 M sprision of a felony occurs when an individual “having know edge

of the actual conm ssion of a felony cognizable by a court of the United States,
conceal s and does not as soon as possible nmake known the sane to sone judge or

other personincivil or mlitary authority under the United States.” 18 U S.C.
g8 4.

2 Section 6B1. 2 of the sentencing guidelines provides, “In the case of
a pl ea agreenent that includes the dismissal of any charges . . . the court nay

accept the agreement if the court determnes, for reasons stated on the record,
that the renmining charges adequately reflect the seriousness of the actua
of fense behavior.” U S.S.G § 6Bl.2.

-2



Before the trial began, the district court gave Mzell an
opportunity to ask that the information charging the m sprision
of fense be dism ssed. Mzell rejected this suggestion and stated
that she wanted to | eave the informati on pendi ng, so the case would
be tried to the jury on both counts of the indictnent as well as
the lesser count in the information. The jury returned guilty
verdicts on the information and on both counts of the indictnent.

M zel | appeal ed her convictions. This Court affirmed M zell’s
conviction for msprision, but reversed and renanded her conspiracy
and robbery convictions for a newtrial. United States v. M zell,
No. 93-1512 (5th Gr. Cct. 13, 1994). A second jury convicted
M zell of conspiracy and robbery affecting interstate commerce.
M zell now appeals these convictions, arguing several points of
error, each designed to denonstrate that she was denied a fair
trial.

|1

M zell argues that the district court violated her Sixth
Amendnent right to present w tnesses on her own behalf by not
allowwng her to elicit certain testinony from a prosecution
W t ness. The governnent contends that the district court’s actions
constituted a proper limtation of Mzell’s right to cross-exan ne
t he wi tness.

Kevin Turnage testified at trial as a wtness for the
prosecution. He testified about his involvenent in the robbery,
the roles that the other participants played, and his plea

agreenent with the governnent. As to Mzell, Turnage testified
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that she drove the car to the scene of the robbery, and that she
participated in counting the noney after the robbery. In contrast,
M zell testified that she did not drive the car to the scene of the
robbery, that she had no prior knowl edge that a robbery was going
to take place when they drove to the ATC, and that she did not help
count the noney after the robbery. Mzell’'s attorney, Frank
McCown, cross-exam ned Turnage concerning the events surroundi ng
the robbery, his plea agreenent with the governnent, dishonest
statenents that he had given the FBI, and his drinking probl emand
how it affected his nmenory of the robbery.

McCown then attenpted to question Turnage about the FBI
approaching himafter receiving Mzell’'s account of the robbery,
which contradicted what Turnage had told them earlier. The
district court adnoni shed McCown to stay within the scope of direct
exam nation. 3 McCown then informed the district court that
“probably everything else” he had to ask Turnage was outside the
scope of the direct examnation and requested that Turnage be
recalled during the defense’'s case-in-chief. The district court
deni ed the request because Mzell had not |isted Turnage on her
witness list, as required by the |ocal discovery rules.*

At the end of trial, McCown nmade a proffer of the evidence

8 Specifically, MCown asked Turnage, “There was a tine that the FBI
cane back to you and told you that Cindy Mzell had now given them a statenent
and it was different fromwhat you had told them is that not correct, sir?”

4 Local Rule 8.1(b) of the Local Rules for the Northern District of
Texas states, “At | east 3 days before trial, each counsel shall file and deliver
t o opposing counsel, the Court, and the court reporter, a list of all exhibits
and w tnesses, except those offered solely for inpeachnent.” The gover nnent
had di scl osed Turnage as one of its witnesses that it intended to call at trial,
but M zell had not.
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that he wanted to establish through additional exam nation of
Tur nage. McCown wanted to ask Turnage about inconsistent
statenments that he had nade to the FBI about Mzell’s and his own
i nvol venent in the robbery and whether inplicating Mzell in the
robbery was Turnage’ s only chance for | eniency with the governnent.
In addition, McCown wanted to establish that John \Wal ker had nade
various threats against Turnage and his famly in the event that
Turnage inplicated Wal ker in the robbery. These threats, M zell
argues, would indicate that Wl ker was a violent nman. M zel |
argues further that this testinony would add credence to Mzell’s
claimthat she feared Wal ker and therefore was afraid to report the
robbery after it occurred.?®
A

McCown told the district court that he did not |ist Turnage on

his wtness |ist because he assuned that he would be able to

inquire into the proffered i ssues on cross-exam nation. A district

5 Speci fically, McCown wanted to question Turnage about the

contradictions in his statenents to the FBI. In his second statenent to the FBI,
Turnage all egedly said that he believed that Mzell had driven the car to the
robbery, not that he knew she had. Al'so, in his first statenment, Turnage
allegedly did not tell the FBI that he asked for $20,000 fromthe robbery, and
he stated that he had not been involved in the robbery. MCown also wanted to
guestion Turnage as to whet her he was using drugs during the tinme of the robbery.
Addi tionally, McCown wanted to ask Turnage if he told the FBI that he tried
to give the noney back fromthe robbery, that Wil ker got nmad and said that he
would kill him and that if he was inplicated in the robbery he would hire
soneone to get even. MCown wanted to ask Turnage i f he believed that Wal ker was
a nman to be feared and whet her Turnage was afraid of him MCown al so wanted to
i nqui re whether WAl ker had asked Turnage to follow another participant in the
robbery, Bill Brown, to find out where he lived, if Turnage had in fact foll owed
Brown and tol d Wal ker where Brown |ived, and whet her Turnage so conplied because
he was afraid of Walker. Two weeks after the robbery, Walker allegedly
threatened to kill Turnage and his fanmly if any of the informati on concerning
the robbery was disclosed, and McCown wanted to ask Turnage if he believed
Wal ker’s threats. Finally, McCown wanted to ask Turnage whether it was true that
unl ess he gave sone testinony that Mzell was guilty, he would not have any
incrimnating information to use to plea bargain with the governnent.
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court has broad discretion to reasonably restrict cross-
exam nation; however, this discretion is limted by the Sixth
Amendnent . United States v. Cooks, 52 F.3d 101, 103 (5th Cr.
1995) . “Cross-examnation to expose a witness'[s] notive for
testifying is always relevant as discrediting the w tness and
af fecting the weight of his testinony, and is especially inportant
wWth respect to witnesses who may have substantial reason to
cooperate with the governnent.” 1d. at 103-04 (citation omtted).
This right is particularly inportant when the witness is critical
to the prosecution’s case. ld. at 104. A “crimnal defendant
states a violation of the Confrontation Cl ause by showi ng that he
was prohibited from engaging in otherw se appropriate cross-
exam nation designed to show a prototypical form of bias on the
part of the witness, and thereby to expose to the jury the facts
from which jurors . . . could appropriately draw inferences
relating to the reliability of the wtness.” Del aware v. Van
Arsdall, 475 U. S. 673, 680, 106 S. C. 1431, 1436, 89 L. Ed. 2d 674
(1986) (citation omtted); cf. Cooks, 52 F.3d at 104 ("“The
constitutional right is not violated, however, if the jury ha[s]
sufficient information to appraise the bias and notives of the
W tness.”).

W find that MCown’s questions concerning inconsistent
statenents that Turnage had made to the FBI and Turnage’s notive
for inplicating Mzell were probative of Turnage s credibility and
were therefore proper subjects on cross-exam nation. See FED. R

Evip. 611(b) (“Cross-exam nation should be [imted to the subject
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matter of the direct examnation and matters affecting the
credibility of the witness.”). Turnage was the prosecution’s sole
wtness as to Mzell’s direct involvenent in the robbery; none of
the other robbery participants testified at Mzell’s trial.
Therefore, only Turnage could directly contradict Mzell’s own
testinony that she did not drive the car to the scene of the
robbery and that she did not know that a robbery was about to take
pl ace when she went in the car with John Wal ker and Turnage.?®
Certainly, an earlier statenment by Turnage to the FBI that he
“believed,” but did not know, that Mzell drove the car to the ATC

woul d have been probative of his credibility and his ability to

remenber Mzell’s role in the crime. |In addition, if inplicating
M zell in the robbery was Turnage’ s only opportunity for |eniency,
this fact could also affect his credibility. By not allow ng

M zell to inpeach Turnage's credibility with this evidence, the
district court restricted Mzell’s cross-exam nation of Turnage.
However, such restriction does not arise to the level of a
Si xt h Amendnent vi ol ati on unl ess such restriction was unreasonabl e.
Cooks, 52 F.3d at 103. In order to determ ne whether a district
court’s restriction of cross-examnation is reasonable, we nust
assess whether the jury was given adequate i nformation to appraise
the bias and notives of the wtness. | d. The district court

allowed MCown to ask several questions concerning Turnage’'s

6 Turnage testified at trial that Mzell drove to the ATC wi thout any

directions from Wal ker as to where they were going. This testinony inpeached
M zell's clai mthat she did not have prior know edge that a robbery was about to
t ake pl ace.
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i nconsi stent statenents to the FBI and his notive to testify
against Mzell. On cross-exam nation, Turnage admtted that in his
first statement to the FBI, he |lied about Mzell’s involvenent in
the robbery. MCown was also able to ask Turnage whet her he had
initially told the FBI that he and Wal ker had di scussed comm tting
t he robbery several days before they actually did commt the crine.
Turnage denied nmaking this statenent to the FBI. The st at enent
woul d have contradicted his testinony at trial that he did not know
that they were going to commt a robbery until he was already in
the car on the way to the ATC The prosecution also elicited
testinony from Turnage concerning inconsistent statenents he had
given the FBI. On direct exam nation, Turnage admtted that when
he first spoke with the FBI, he stated that he did not drive the
car, contrary to Turnage' s testinony at trial that he drove the car
away fromthe robbery. Turnage also admtted that he lied to the
FBI when he stated that he tried to return the robbery proceeds
t hat he received.

Concerning his plea bargain, MCown asked Turnage, who was
havi ng troubl e renenbering details fromthe night of the robbery,
whet her he had selectively renenbered those things about the
robbery that were necessary to get himthe plea bargain. Turnage
responded that he renenbered the truth. MCown al so asked Tur nage
whether it was his job as part of fulfilling his contract with the
governnment to inplicate Mzell in the robbery. When Turnage
responded that his job was sinply to be honest and cooperate,

McCown pointed out the 5K notion which recommended |enient
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treatnent for Turnage as a result of his cooperation with Mzell’s
prosecution.’” This notion was al so introduced into evidence.

Havi ng exhaustively reviewed the record, we concl ude that the
jury had adequate information with which to assess Turnage’'s
credibility. Turnage admtted on direct and cross-exam nati on that
he had nmade inconsistent statenents to the FBI concerning his and
M zell’s involvenent in the robbery. The jury was al so nmade wel |
aware of the fact that Turnage had a trenmendous anmount to gain by
inplicating Mzell in the robbery. Turnage testified that if he
did not cooperate with the governnent, he potentially faced forty
years in prison, as opposed to the three years which he received
because of his cooperation. The excluded i npeachnent evidence
woul d have nerely been cunulative of the inpeachnent evidence
already admtted at trial. Therefore, we conclude that no
constitutional error was commtted by the district court’s
limtation of Mzell’s cross-exam nation of Turnage. See United
States v. Hamlton, 48 F.3d 149 (5th Cr. 1995) (holding that,
because there was so nuch additional inpeachnment evidence admtted
inthe case, further inpeachnent of a witness whose credibility was
vital to the prosecution’s case “could not have affected the trial
so as to prejudice [the defendant’s] substantial rights”).

B

Sone of the evidence that MCown w shed to elicit from

! Section 5K1.1 of the sentencing guidelines provides that the
governnent may nmake a notion asking the sentencing judge to depart downward from
the guidelines when a defendant “has provided substantial assistance in the
i nvestigation or prosecution of another person who has conmitted an offense.”
U S.S.G & 5KI1.1.
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Tur nage, was not proper evidence for cross-exam nation because it
was outside the scope of direct exam nation and was not probative
of Turnage’'s credibility. Mzell argues that the district court’s
refusal, based on the | ocal discovery rules, to allow her to recal
Turnage violated her rights under the Conpulsory C ause of the
Si xth Arendnent . 8

A defendant’s Sixth Amendnent right to present witnesses in
her own defense “is an essential attribute of the adversary
system” Taylor v. Illinois, 484 U S. 400, 408, 108 S. . 646,
652, 98 L. Ed. 2d 798 (1988). However, this right is limted and
must be weighed against the countervailing interests in “the
integrity of the adversary process, . . . theinterest in the fair
and efficient admnistration of justice, and the potential
prejudice to the truth-determ ning function of the trial process.”
ld. at 414-15, 108 S. C. at 656. The Suprene Court has hel d that
a district court can preclude a defendant fromcalling a wtness as
puni shment for the defendant’s willful violation of a discovery
order. See id. at 414, 108 S. C. at 655 (holding that preclusion
of a witness’s testinony was appropriate where the defendant’s
violation of a discovery request was “w Il ful and notivated by a
desire to obtain a tactical advantage”). However, the Suprene

Court stated that in nost cases “alternative sancti ons are adequate

8 The Compul sory Clause of the Sixth Amendment provides, “In al
crimnal prosecutions, the accused shall enjoy theright . . . to have conpul sory
process for obtaining witnesses in his favor.” U S. Const. anend. V. The

Suprene Court has held that the right to have w tnesses present in the courtroom
necessarily also involves the right to have them heard by the trier of fact.
Taylor v. Illinois, 484 U S. 400, 409, 108 S. C. 646, 653, 98 L. Ed. 2d 798
(1988).
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and appropriate.” Id.

Taylor allows a district court to inquire into a party’s
reasons for failing to conply with a discovery rule, as the
district court did in Mzell’'s case. Id. at 415, 108 S. C. at
656. McCown stated that he did not list Turnage on his w tness
| ist because he believed he could inquire into these subjects on
cross-exam nation. However, McCown stated at oral argunent that he
was aware of the district court’s strict policy of limting cross-
exam nation to the subject matter of the direct exam nati on and was
not surprised by the district court’s limts. There is no
i ndi cation though that Mzell’s om ssion of Turnage’'s nanme on her
wtness list was willful or done out of an attenpt to gain an
unfair advantage over the prosecution. |Indeed, the district court
did not find that Mzell willfully violated the discovery rules,
nor did it <consider whether Mzell’s Sixth Anmendnent right
out wei ghed the efficiency and fairness concerns cited in Tayl or.
I nstead, the district court erroneously concluded that preclusion
was permssible for any discovery violation. See M chigan v.
Lucas, 500 U.S. 145, _ , 111 S. C. 1743, 1748, 114 L. Ed. 2d 205
(1991) (“We did not hold in Taylor that preclusion is permssible
every tine a discovery rule is violated. Rather, we acknow edged
that alternative sanctions would be adequate and appropriate in
nmost cases.”) (citation omtted). As a result, Mzell’s rights
under the Conpul sory Cl ause of the Sixth Anendnent were viol ated by
the court’s preclusion of Mzell’'s w tness.

However, our inquiry does not end here, for a violation of a
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defendant’s right to present w tnesses on her own behal f does not
constitute reversible error if the error was harnl ess. Unit ed
States v. Alexander, 869 F.2d 808, 812 (5th Cr. 1989), cert.
denied, 493 U S. 1069, 110 S. C. 1110, 107 L. Ed. 2d 1018 (1990).
The precluded testinony concerned certain threats Wal ker had nade

to kill Turnage and his famly, or to “get even,” if Turnage
inplicated Wal ker in the robbery. Mzell wanted this evidence to
establish Turnage’s fear of Wal ker to add credence to her testinony
t hat she was afraid of Wl ker.

M zell’'s fear of Wal ker was central to her defense because she
contended at trial that she had a “dependent personality disorder”
whi ch caused her to play a subm ssive role in her relationship with
Wal ker and to be overly accomodating to him According to M zell,
as the rel ationshi p progressed, she | earned about \Wal ker’s vi ol ent
t endenci es and becane too afraid to | eave hi mor do anythi ng which
woul d provoke him This fear, Mzell argued, explained why she
went in the car with Wal ker on the night of the robbery wthout
inquiring as to where they were going and why she did not report
the robbery after it occurred. W agree that Turnage’ s adm ssion
that he too feared Wal ker could have nmade M zell’'s fear of Wal ker
appear nore credible to the jury.

However, M zell presented such a substantial anount of

evi dence concerni ng Wal ker’ s violent nature, his threats, his | arge

stature, and his proficiency in karate,® that any additional

9 Specifically, Mzell presented evidence which established that \Val ker

was about six feet three inches tall, weighed around two hundred ten pounds, had
a very muscular frane, was a black belt in karate, and nade his living as a
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testinony from Turnage would have been cunul ative. Mzell’s
st epf at her, Frank Johnson, testified about WAl ker’ s viol ent nature
and stories Wal ker had told him about killing and harm ng peopl e
who had crossed him?'® Johnson stated that he was afrai d of Wl ker,
even though he was not a man who is easily intimdated. M zel
also testified that Wal ker told her the sane stories about violent
acts he had commtted, that Wal ker kept guns, that he abused her
and her son by putting themin painful karate holds, and that she
was afraid of him

Mzell also testified about the threats that Wil ker had
all egedly nmade to Turnage and Brown.!! G ven the overwhel m ng
anount of evidence that Mzell presented regarding Wlker’s
frightening propensities, and the | ack of contradi ctory evi dence on
the issue, we conclude that the district court’s preclusion of
Turnage’s testinony was harn ess.

11

M zell states that the district court erred in denying her
pre-trial notion to dismss the indictnent containing the
conspi racy and robbery charges on doubl e jeopardy, res judicata,

and col | ateral estoppel grounds. Before Mzell was re-tried on the

bouncer in bars and ni ghtcl ubs.

10 Johnson testified that Wal ker told himthat he once killed a man who
had killed his pregnant wife. Walker also told Johnson that he had once taken
a man who was “bothering hinf to the woods, tied himto a tree, disrobed him and
then placed a Iit highway fuse flare in the man’'s rectum

1 M zel | stated that Wal ker had gone to Turnage’'s house, threatened his
life, and beat himup. In addition, Mzell testified that Wal ker stated that he
should kill Bill Brown, because Wl ker suspected he was cooperating with the
governnent. WAl ker therefore had Turnage fol | ow Brown hone fromwork to find out
where he |ived.
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conspi racy and robbery charges, she noved to di sm ss the indictnent
on the grounds that by convicting her of msprision of a felony,
the jury had conclusively determ ned that soneone other than her
had commtted the crinmes of conspiracy and robbery.

Mzell’s only argunent on this issue is that a defendant can
only be convicted of msprision of a felony if the governnent
proves that soneone other than the m sprision defendant conmtted
t he fel ony. 120. In her reply brief, Mzell argues, for the first time on

appeal , that she did not “voluntarily” wai ve her right against sel f-incrimnation
when she insisted on not dismssing the msprision offense at the first trial

Whi | e we acknowl edge that the district court did not expressly nake M zell aware
of the fact that she was waiving her right against self-incrimnation by
insisting on being tried on the msprision offense, any Fifth Anendnent defense
that Mzell may have is relevant only to her msprision conviction. M zel

therefore should have raised this issue when she appealed her misprision
conviction, not on her appeal of her conspiracy and robbery convictions. 13
Neither the elements of misprision,* nor our opinion in United States v.
Warters, 885 F.2d 1266, 1275 (5th Cr. 1989), supports Mzell’s argunent.
Warters acknow edges that “[njisprisionis nornally not conmtted by one of the
perpetrators of the underlying offense.” 1d. However, this observation is not
based on any requirenent that a person other than the defendant commit the

underlying felony. Rat her, the observation stenms from the fact that the

12 In her reply brief, Mzell argues, for the first tinme on appeal, that

she did not “voluntarily” waive her right against self-incrimnation when she
i nsisted on not dismissing the msprision offense at the first trial. Any Fifth
Anendnent defense that Mzell may have had to her misprision conviction is
irrelevant to her conspiracy and robbery convictions. Mzell therefore should
have rai sed this i ssue when she appeal ed her m sprision conviction, not on her
appeal of her conspiracy and robbery convictions.

14 See supra note 1 (stating requirements of 18 U.S.C. § 4).
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def endant would normally assert her “defense that the failure to make [the
felony] known was an exercise of the constitutional right to refrain fromself-
incrimnation.” 1d. Wrters acknow edges, however, that it would be possible
for a perpetrator of the crine to be convicted for msprision, because a
def endant can al ways wai ve his Fifth Arendnent defense by pleading guilty. Id.
We conclude, therefore, that the district court did not err in denying Mzell’s
notion to dismss the indictment.
IV

M zel |l argues that the district judge interfered in her trial to such a
degree that became an advocate for the prosecution. In other words, M zel
contends that the district judge's actions created the appearance that he was
partial to the governnent’s position, thus violating her due process right to a
fair trial. “A federal district judge may conment on the evidence, question
wi tnesses, bring out facts not yet adduced, and naintain the pace of the trial
by interrupting or setting tinme limts on counsel.” United States v. Wll ace,
32 F.3d 921, 928 (5th Gr. 1994). A judge’'s behavior may rise to the |evel of
a constitutional violation, however, if “the district judge s actions, viewed as
a whole, nmust amount to an intervention that could have led the jury to a
predisposition of guilt by inproperly confusing the functions of judge and
prosecutor.” United States v. Bernea, 30 F.3d 1539, 1569 (5th Cir. 1994), cert.
denied, __ US __ , 115 S CO. 1825, 131 L. Ed. 2d 746 (1995). The judge's
actions nust be both “quantitatively and qualitatively substantial to nmeet this
test.” Id.

A

The district judge actively managed M zell’s trial, constantly interrupting
both the prosecutors and the defense attorneys to rem nd them not to repeat
guestions they had already asked and to stay within the scope of the subject
nmatt er devel oped on direct exam nation when they were cross-exam ni ng a witness.
The district judge al so strongly adnoni shed t he def ense attorneys several tines;
however, in nost instances, the adnoni shments were gi ven outside the hearing of

the jury. Having carefully reviewed the record, we conclude that the district
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judge’'s actions in Mzell's case were within his broad discretion to manage the
pace and objectivity of thetrial. Additionally, we note that any confusion that
the district judge may have created concerning his role in the proceedi ngs was
anmeliorated by the jury instruction that clarified the judge's role in the
trial.® See id. at 1571-72 (stating that the Fifth Crcuit has held that a
curative jury instruction, |ike the one given in this case, “can operate against
a finding of constitutional error”).
B

M zell contends that the district judge's interrogation of her expert
witness, Dr. Schnmitt, amounted to a conment on the weight of Schmitt’s testinony
and therefore violated her due process rights. As we have already noted, “[a]
federal district court can interrogate w tnesses, whether called by itself or by
a party.” FED. R EwID. 614(b). Because Mzell failed to object to the district
court’s interrogation of Schmtt either at the time of interrogation or at the
next available opportunity, we review the district court’s action for plain
error. See FED. R EwID. 614(c) (objections to the court’s interrogation of
wi tnesses “may be made at the tine or at the next avail abl e opportunity when the
jury is not present”); United States v. Calverley, 37 F.3d 160, 162 (5th Cr.
1994) (en banc), cert. denied, ___ US _ , 115 S . 1266, 131 L. Ed. 2d 145
(1995). “Plain error occurs when the error is so obvious and substantial that
failure to notice and correct it would affect the fairness, integrity, or public
reputation of judicial proceedings and would result in nanifest injustice.”
United States v. Puig-Infante, 19 F.3d 929, 950 (5th Cir.), cert. denied
us. _ , 115 s. . 180, 130 L. Ed. 2d 115 (1994).

To support her theory that she was present at the robbery but did not

15 The district judge adnoni shed the jury:

do not assune from anything | may have said or done during the trial
including any questions | may have asked, that | have any opinion
concerning any of the issues in the case. Except for the instructions to
you on the law, you should disregard anything | nmay have said during the
trial in arriving at your own findings as to the facts.
In addition the judge instructed the jury that they were the “sol e judges of the
credibility or ‘“believability’ of each witness and the weight to be given the
wi tness’ testinony.”
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“participate” init, Mzell offered the testinony of psychol ogist Dr. Schmitt.
Schnmitt testified that Mzell suffered froma “dependent personality disorder”

and an “accommodat i on syndrone,” whi ch expl ai ned why M zel | woul d acconpany John
Wal ker, wi thout question, to the robbery, and why she woul d continue tolive with
hi m af t erwar ds.

M zell's claimis based on the fol |l owi ng exchanges that occurred at trial.
Inresponse to Schnmitt’'s testinony concerning “John Wl ker’s style,” the district
judge elicited testinmony from Schmitt indicating that Schmitt had never net
Wal ker; he was only testifying fromwhat Mzell had told him?® Later, in an
effort to speed up the prosecution’s cross-examn nation of Schmitt, the district
judge stated, “I think he’s told us that all he knows about this case is what
she’s told hi mand what he heard sitting out there in the audi ence a few m nutes
ago.” Mzell also conplains of the district judge' s questions to Schmtt in

response to which Schmtt adnitted that a person with a personality disorder can

do t hings and have rel ati onshi ps that are not caused by the disorder.! Finally,

16 The fol |l owi ng exchange took pl ace:

SCHM TT: John Wal ker's style was to tell violent stories. H's style was to
carry his guns with him even in the living room even wile
watching TV. To pull it out. To play with it. To fiddle with it.
And then if sonebody knocked on the door, to stick it under the
cushi on. The point being that she knewthat, “Now, here’s a nman who

not only likes his guns, but a man with [sic] tells violent
stories.” But playing with the gun reinforced, | would say, her
fear of himand her belief that he would hurt her.

COURT: Let ne clarify something. Do you know M. Wl ker?

SCHM TT: No.

COURT: You have never tal ked to hinf

SCHM TT: No, sir.

COURT: This is all based on something Ms. Mzell told you?

SCHM TT: It's based on exanples of his behavior that she told ne about.

o On cross-exam nation of Schmitt, the foll owing exchange took place:

PROSECUTOR: Are you also able to determne if a person who suffers from
personal ity di sorder voluntarily buys | and or a house, for instance,
or if they' re doing that only because they' re feeling an obligation
to do so?
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the district judge asked Schmitt about his practice in forensic psychol ogy.
Schmitt infornmed the court that forensic psychology refers to testifying for
| awyers and working with people in legal situations. |In response to a question
from the district judge, Schmitt testified that one-third of his incone is
derived from doing | egal work.

We conclude that the district judge's interrogation of Schmtt did not
amount to plain error. The district judge's questions were ained at eliciting
clarifying testinmony, and any effect on Mzell’s case was insignificant.

Mor eover, any error was again corrected by the court’s instructions to the jury.

\Y
Finally, Mzell argues that the district judge erred in refusing to recuse
himself from her retrial, pursuant to 28 US C. § 455.18 Even if the
di scretionary rules regarding recusal did not nmandate that the district judge

recuse hinself, Mzell urges us to create a mandatory recusal rule in cases where

SCHM TT: Wth the detail ed knowl edge of that situation, | would know.
COURT: Let ne get some clarification on sonething.

PROSECUTOR: Yes, Your Honor.

COURT: Hel p me understand this: |[|f a person has a personality disorder--

SCHM TT: Yes, sir.

COURT: --do they do anything that’'s not caused by that disorder?

SCHM TT: Yes, sir.

COURT: In other words, they can do things that are not caused by the
di sorder?

SCHM TT: Certainly. Yes, sir.

COURT: O that’'s not caused by the relationship that exists because of the
di sorder?

SCHM TT: They can, yes sir.

COURT: Go ahead.

18 Prior to her retrial, Mzell filed a notion to transfer the case to

anot her court, because, according to Mzell, the court had al ready detern ned
issues relating to her guilt both at her plea agreenent hearing and when
sentenci ng her for the m sprision charge.
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the district judge has nmade determinations in earlier proceedings concerning the
ultimate issues of the case.

M zel | asserts as grounds for recusal events that occurred before and after
her first trial for msprision, conspiracy to comit robbery, and robbery.
First, prior to Mzell’'s first trial, the district judge rejected Mzell’s plea
agreenment that provided for dismssal of the indictment charging her with
conspiracy and robbery. The district judge refused to accept the pl ea agreenent
because he could not find that the m sprision offense, to which Mzell w shed to
plead guilty, would adequately reflect the gravity of her actual offense

behavior, as required by US S. G § 6Bl.2(a)*® and FE. R CRM P. 11(e).?

19
heari ng:

The district judge stated the following at Mzell’s plea agreenent

COURT: So what it finally boils down to is whether the disnssal of
Counts 1 and 2 in a conviction and sentencing on the information, if
those things satisfy the requirenments of Section 6Bl.2 .

Under the plea she’s nmade the statutory maximumis 3 years
The guideline is 37 nonths, which, as a practical matter, nmakes the
gui del i ne 36 nont hs because of the statutory nmaxi mum

If she were to be convicted of the offenses charged in the
indictment, . . . the inprisonnment range would have been 78 to 97
nont hs.

Well, the potential would be al nost three tinmes the range that
exi sts under the msprision charge

And, frankly, | would have to think sonme nore if it nade the
di fference on how the potential on a gun count would factor into
this, and perhaps even the noney |aundering or structuring.

But, without getting to those, | don't think I can nmake the
determ nations that are required to be made by 6Bl1.2(a) as to this
pl ea agreenent.

The prosecutor then explained that the plea agreenent was nade partly
because of M zell’'s cooperation with the governnment, and partly because of what
t he prosecutor “considered to be a key pi ece of evidence against Mzell’'s actua
i nvol venent with the robbery had been retracted by M. Turnage.” In conpliance
with US S G § 6Bl1.2(a), which requires that the court state its reasons for
rejecting a plea agreenent in the record, the district court detailed the facts
indicating Mzell’'s involvenent in the crinmes which had been introduced at the
pl ea agreenent hearing and stated that he believed the government could get the
case to the jury on the conspiracy and robbery charges. As a result, the
district court concluded that it could not nake the required finding under
§ 6Bl.2(a) to accept the plea agreenent.

20 FED. R CRM P. 11(e) details the plea agreenent procedure. Rule

11(e)(2) provides, “If a plea agreenent has been reached by the parties, the
court shall, on the record, require the disclosure of the agreenent in open court
- . |If the agreenent [calls for the di sm ssal of charges], the court nmay
accept or reject the agreenent .
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Further, at sentencing following Mzell’'s first trial, the district judge
accepted the reconmendation of the Presentence Report and increased Mzell’'s
sentence for obstruction of justice because he found that Mzell |ied when she
testified that she had not driven the car to the robbery scene.? These two
i nstances denonstrate, according to Mzell, that the district judge had
formul ated an opinion as to the strength of the prosecution’s case and her guilt
whi ch prevented him from being inparti al

Section 455(a) provides that any judge “shall disqualify hinmself in any
proceeding in which his inpartiality m ght reasonably be questioned.” 28 U S.C
8§ 455(a). Section 455(b) (1) provides that the judge “shall also disqualify
hinmself . . . [w here he has a personal bias or prejudice concerning a party, or
per sonal know edge of disputed evidentiary facts concerning the proceeding.” W
reviewa district judge' s decision not to recuse hinself for abuse of discretion
Matter of H pp, Inc., 5 F.3d 109, 116 (5th Gr. 1993).

In Liteky v. United States, 510 U S. 540, 114 S. &. 1147, 127 L. Ed. 2d
474 (1994), the Suprene Court addressed the circunstances which coul d necessitate
the recusal of a judge for “inpartiality,” pursuant to § 455(a), or for “bias or
prejudice,” pursuant to 8 455(b)(1). The specific issue before the Liteky Court
was whet her the “extrajudicial source” doctrine applied to § 455(a).? The Court
hel d that the extrajudicial nature of a judge' s opinionis a factor to consider
i n anal yzi ng whet her recusal is necessary; however, it is not determ native. 1d.
at __, 114 s. C. at 1156. The “extrajudicial source” doctrine, the court
expl ai ned, was nerely one application of the pejorativeness requirenent of the

terms “inpartiality,” and “bias or prejudice” as they are used in 88 455(a) and

21 Section 3Cl.1 of the sentencing guidelines provides, “If the

defendant willfully obstructed or inpeded, or attenpted to obstruct or inpede,
the administration of justice during the investigation, prosecution, or
sentencing of the instant offense, increase the offense level by 2 levels.”
Commtting perjury is one of the ways that a defendant can obtain a two-I|eve
upward adj ustnment under § 3Cl.1. U S. S.G § 3Cl.1, comment. (n.3(b)).

22 The “extrajudicial source” doctrine, which the Liteky Court ternmed
as a factor rather than a doctrine, provides that “matters arising out of the

course of judicial proceedings are not a proper basis for recusal.” Liteky, 510
US at , , 114 S. . at 1157, 1151
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455(b) (1). Id. at , __, 114 s. C. at 1155, 1156. This pejorativeness

requi renent mandates that a judge be recused under § 455(b) (1) when his “judi cial

predi sposi tions go beyond what is nornmal and acceptable,” id. at _ , 114 S. C.
at 1155,22 and under 8§ 455(a) when his predisposition is “wongful or
i nappropriate.” Id. at __ , 114 S. . at 1156.2

I n expl ai ni ng accept abl e predi spositions that a judge m ght possess, the
Court noted that “judicial rulings alone al nost never constitute valid basis for
a bias or partiality notion.” Id. at _ , 114 S. C. at 1157. The Court
continued, “In and of thenselves (i.e., apart from surrounding conments or
acconpanying opinion), [the rulings] cannot possibly show reliance upon an
extrajudicial source; and can only in the rarest circunstances evidence the
degree of favoritismor antagonismrequired . . . when no extrajudicial source
is involved.” |d. These opinions, which are “forned by the judge on the basis
of facts introduced or events occurring inthe course of the current proceedi ngs,
or of prior proceedings, do not constitute a basis for a bias or partiality
notion unl ess they di splay a deep-seated favoritismor antagoni smthat woul d make
fair judgenent inpossible.” I d. pinions that a judge forms based on

information that he acquires in earlier proceedings are also “not subject to

23
wor ds:

The Court provided an exanpl e of the pejorative connotation of these

Not all unfavorable disposition towards an individual (or his case) is
properly described by [the] ternms [bias or prejudice]. One would not say,
for exanple, that world opinion is biased or prejudiced against Adolf
Htler. The words connote a favorable or unfavorable disposition or
opi ni on that is sonehow w ongful or inappropriate, either because it rests
upon know edge that the subject ought not to possess (for exanple, a
crimnal juror who has been biased or prejudiced by receipt of
i nadmi ssible evidence concerning the defendant’s prior crimna
activities), or because it is excessive in degree (for exanple, a crimna
juror who is so inflamed by properly adnmtted evidence of a defendant’s
prior crimnal activities that he will vote guilty regardless of the
facts).
ld. at _ , 114 S. C. at 1155.

24 To explain the type of partiality which requires recusal, the Court

stated, “A prospective juror in an insurance-claim case may be stricken as
partial if he always votes for insurance conpanies; but not if he always votes
for the party whomthe terns of the contract support.” |d. at , 114 S.
at 1156.

-21-



deprecatory characterizations as ‘bias’ or ‘prejudice,’”” for “[i]t has | ong been
regarded as nornmal and proper for a judge to sit in the sane case upon its
remand, and to sit in successive trials involving the sane defendant.” 1d. at
_, 114 s. . at 1155.

In Liteky, the defendants had noved to disqualify the trial judge from
their crimnal trial, pursuant to § 455(a), based on his behavior at an earlier
trial of one of the defendants.?® 1Id. at __ , 114 S. C. at 1151. After
explaining the role that the “extrajudicial source” should play in recusal
jurisprudence, the Suprene Court affirmed the lower courts’ denials of the
disqualification notion. Id. at __ , 114 S. . at 1158. The Court concl uded
that the judge's actions of which the petitioners conplained consisted of
“judicial rulings, routine trial admnistration efforts, and ordinary
adnoni shment s (whet her or not | egally supportable) to counsel and to witnesses.”
Id. Moreover, “All occurred in the course of judicial proceedings, and neither
(1) relied upon know edge acquired outside such proceedings nor (2) displayed
deepseated and unequivocal antagonism that would render fair judgnent
i npossible.” Id.

Fol  owi ng Liteky, we conclude that the district judge did not abuse his
discretion in denying Mzell’s motion to transfer the case. The grounds for
recusal that Mzell asserts consist of judicial rulings which the district judge
was required to make. See U.S.S.G § 3Cl.1; United States v. Crowell, 60 F.3d
199, 204 (5th CGr. 1995) (stating that the district court has a duty to take an

25 The defendants in Liteky clainmed that recusal was necessary because

of the judge's following acts at the earlier trial of one of the defendants:

stating that at the outset of the trial that its purpose was to try a
crimnal case and not to provide a political forum observing after [the
def endant’s] opening statenent (which described the purpose of his
protest) that the statenment ought to have been directed toward the
anticipated evidentiary showing; linmting defense counsel’s cross-
exam nation; questioning wtnesses; periodically cautioning defense
counsel to confine his questions to issues material to trial; simlarly
adnoni shing witnesses to keep answers responsive to actual questions
directed to material issues; adnonishing [the defendant] that closing
argument was not a “political foruni; and giving [the defendant] what the
def endants considered to be an excessive sentence.
ld. at _ , 114 S. . at 1151
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active role in evaluating a plea agreement once it has been disclosed to the
court). W hold that to the extent that the district judge forned any opinion
about M zell’'s case based on his findings made pursuant to U S.S.G 88 3Cl.1,
6Bl.2(a), and FeED. R CRM P. 11(e), it was a proper and appropriate opinion
acquired in the course of judicial proceedings, in reliance on information
| earned during the proceedings. See Crowell, 60 F.3d at 204 (stating that the
court’s “evaluation [of a plea agreenent] may include a consideration of the

puni shment allowable under the agreenment, as conpared to the punishment

appropriate for the defendant’s conduct as a whole”). Moreover, the district
judge’ s rulings did not display such deepseated aninosity towards M zell, so as
to render his fair judgnment inpossible upon her retrial. For these reasons, we

also decline Mzell's invitation to establish a mandatory rule of
di squalification when a judge has nade findings of the kind attacked in this
case. W feel the current rules for discretionary recusal provide adequate
security for a defendant’s right to an inpartial judge.

VI

For the foregoing reasons, we AFFIRM M zell's conviction
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