IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10454
Summary Cal endar

PH LLI P A WALLACE
Pl ai ntiff-Appellant,

ver sus

TEXAS TECH UNIV; JAMES DI CKEY,
in his individual and official
capacity,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas

April 5, 1996
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.

GARWOOD, Circuit Judge:
Plaintiff-appellant Phillip Wallace (Wallace) appeals the
summary j udgnment di sm ssal of his enploynent discrimnation and 42

U S C 88§ 1981 and 1983 suit and the denial of his nmotion for new

trial.
Facts and Proceedi ngs Bel ow
Def endant - appel | ee Janes Di ckey (Dickey), the head coach of
the nmen’s basketball team at defendant-appellee Texas Tech

Uni versity (Texas Tech), hired Wallace as an assistant coach for

the teamin a one-year contract begi nning i n August 1991. Wall ace,



an African-Anerican, had no coaching experience prior to his work
at Texas Tech, but he had played on the Texas Tech basketbal | team
during his college years. D ckey also hired Doc Sadl er (Sadl er) as
an assi stant coach for the sane period. Sadler, a white nmale, had
seven years of col |l ege coachi ng experience at the tinme D ckey hired
him Sadl er was paid $57.83 per nonth nore than \Wall ace.

It is undi sputed that D ckey adnoni shed Wal | ace not to becone
“too close” to the players on the basketball teamand that Wl l ace
continued to encourage close, personal relationships between
hi msel f and various team players. While an assistant coach,
Wal | ace advised certain team players that they were eligible for
financial assistance during their fifth year at Texas Tech. Wen
Wal | ace’ s contract expired, Dickey did not renewit. Wallace was
replaced by Greg Pickney, an African-Anerican.

Wal | ace filed a conplaint with the EECC i n Decenber 1993. On
May 31, 1994, Wallace filed this suit against Texas Tech and
Di ckey, alleging that they discrimnated agai nst himon the basis
of his race and in retaliation for the exercise of his First
Amendnent rights of speech (for advising African-Anerican players
of their eligibility for financial assistance) and associ ation (for
havi ng cl ose, personal rel ationships with the players) in violation
of Sections 1981 and 1983 and Title VII. Def endant s- appel | ees
denied the allegations and filed a notion to transfer venue. The
district court granted the notion for transfer of venue in July
1994. Def endant s-appel lees later filed a notion for summary

j udgnent on March 15, 1995. The district court granted the notion



and entered judgnent dism ssing Wallace's conplaint on April 21,
1995, holding that (1) Dy ckey, in his individual capacity, is
entitled to qualified imunity on the section 1981 clains; (2)
Dickey, in his official capacity, and Texas Tech are entitled to
i muni ty under the El eventh Arendnent; and (3) def endant s-appel | ees
are entitled to judgnent as a matter of lawin their favor on the
merits. The order and judgnent were both filed and entered on the
docket on April 24, 1995. Willace filed a response to the summary
j udgrment notion the next day,! and he filed a notion for new trial
on May 1, 1995. The district court denied the notion for newtria
the sane day it was filed. Willace filed an identical notion for
newtrial on May 4, 1995, which the district court denied on May 5,
1995. Wallace filed a tinely notice of appeal.
Di scussi on

Summary Judgnent

The standard of review of the dism ssal of a case on sumary
judgnent is de novo. Neff v. Anerican Dairy Queen Corp., 58 F.3d
1063, 1065 (5th Cir. 1995), cert. denied, 116 S.Ct. 704 (1996).

The noving party “bears the initial responsibility of informng the

. Plaintiff’s Response to Defendants’ Mdtion for Summary
Judgnent and Supporting Brief was filed April 25, 1995. The
response itself is not dated. There is a copy of an envel ope from
Wal | ace’s attorney’s office to the district court clerk’s office
attached to the response. The envel ope bears a postal date stanp
of April 12, 1995; the envelope is also marked “refused’” (by whom
is not indicated) on April 14, apparently because there was postage
due of twenty-three cents. VWal | ace does not refer to this
envel ope, and he never argues that his response was filed by
mailing it. Even had the response been tinely filed, it would not
have affected the district court’s determ nation because the
response relies on Willace's pleadings, neither providing any
evi dence nor pointing to any evidence in the record.

3



district court of the basis for its notion, and identifying those
portions of ‘“the pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavit, if any,’ which it believes denponstrates the absence of
a genuine issue of material fact.” Celotex Corp. v. Catrett, 106
S.Ct. 2548, 2553 (1986) (quoting Fed. Rule Gv. P. 56(c)). The
moving party “need not negate the elenents of the nonnovant’s
case.” Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir.
1994) (en banc) (enphasis in original).

Once a summary judgnent notion i s nmade and properly supported,
t he nonnovant nust go beyond the pl eadi ngs and designate specific
facts in the record showng that there is a genuine issue for
trial. 1d. Neither “conclusory allegations” nor “unsubstanti ated
assertions” will satisfy the nonnovant’s burden. 1d. (citations
omtted). Wallace appears to rely on certain facts in his brief
that were not before the district court when it ruled on the

def endant s- appel | ees’ summary judgnent notion; he also relies, in

part, on his pleadings. “Qur inquiry, however, is limted to the
summary judgnent record . . . .7 ld. at 1071, n.1. Mor eover,
pl eadings are not sunmary judgnment evidence. ld. at 1075.

Accordi ngly, we consider only the evidence that was in front of the
district court in our analysis of Wallace's clainms that sumary

j udgnment was i nproper. 2

2 Wal | ace does not argue that it was inproper for the district
court torule on the summary judgnent notion prior to receiving his
response. It was proper under Local Rule 5.1(e) of the United

States District Court for the Northern District of Texas, which
requi res any response to a notion for sunmary judgnent to be filed
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On appeal, Wallace argues that the district court erred in
granting the summary judgnent notion on the nerits, as well as by
granting qualified imunity and El eventh Anmendnent inmmunity for
prospective injunctive relief. Because we hold that Wal |l ace fail ed
to raise a genuine issue of material fact on his clains on the
merits, we affirm summary judgnent w thout reaching the issue of
qualified immunity. See Quives v. Canpbell, 934 F.2d 668, 669 (5th
Cir. 1991). And because Wall ace | acks standi ng to request the only
prospective injunctive relief that he seeks, his conplaint about
the grant of Eleventh Amendnent imunity to Dickey fails.?

A Race Di scrimnation C ains

To succeed on a claim of intentional discrimnation under

wthin twenty days.

3 Suits against state officials in their official capacity are
considered to be suits against the individual’s office, and so are
generally barred as suits against the state itself. WIIl v

M chi gan Dept. of State Police, 109 S.C. 2304, 2312 (1989). But
clainms for prospective injunctive relief brought against state
officials in their official capacity are not suits against the
state. Id. at 2312, n.10. Wallace argues that the district court
erred by inproperly barring his claimfor prospective injunctive
relief against Dickey. But the only prospective injunctive relief
that Wall ace requested agai nst Dickey was a permanent injunction
prohibiting him from pursuing unconstitutional policies in the
future. Jurisdiction over a plaintiff’s clainms for future relief
is appropriate only if a reasonable likelihood exists that the
plaintiff wll again be subjected to the all egedly unconstitutional
actions. Honig v. Doe, 108 S. C. 592, 601 (1988); WMarden v.
I nternational Ass’n of Machinists and Aerospace Wrkers, 576 F.2d
576, 582 (5th Cr. 1978). Because Wallace did not seek
reinstatenent, there is not a reasonable |likelihood that he would
again be subjected to the allegedly unconstitutional actions.
Thus, this issue is noot. See Marden, 576 F.2d at 582. Texas
Tech, as a state institution, clearly enjoys Eleventh Amendnent
immunity. See Laxey v. Louisiana Board of Trustees, 22 F.3d 621,
623 (5th Gr. 1994); Henry v. Texas Tech University, 466 F. Supp

141, 144-146 (N.D. Tex. 1979).



Title VI, Section 1983, or Section 1981, a plaintiff nmust first
prove a prinma facie case of discrimnation. See, e.g., Meinecke v.
H & R Bl ock of Houston, 66 F.3d 77, 83 (5th Gr. 1995) (Title VII);
Larry v. Wite, 929 F.2d 206, 209 (5th Cr. 1991) (plaintiff nust
prove racially discrimnatory purpose of act to denonstrate Section
1981 or Section 1983 violation), cert. denied, 113 S. C. 1946
(1993); Briggs v. Anderson, 796 F.2d 1009, 1019-21 (8th G r. 1986)
(inquiry into intentional discrimnation is essentially the sane
for individual actions brought under sections 1981 and 1983, and
Title VIl). Cenerally, a plaintiff proves a prinma facie case
through a four-elenent test that allows an inference of
di scrimnation. Meinecke, 66 F.3d at 83. But a prina facie case
can also be proven by direct evidence of discrimnatory notive.
See Kendall v. Block, 821 F.2d 1142, 1145 (5th Cr. 1987).
VWal | ace’ s brief identifies four race-based clainms: (1) intentional
discrimnation in refusing to renew his contract, (2)
discrimnatory disparate treatnent in paying himless than Sadl er,
(3) discrimnatory disparate treatnent in disciplining him and (4)
hostil e work environnent.
1. Refusal to Renew Wallace’s Contract

Dickey’'s affidavit states that he encountered problens wth
Wal | ace soon after Wallace was hired because Wallace (1) was
unwi lling to followhis instructions, and (2) repeatedly questioned

Di ckey’s coaching judgnent.* Dickey's affidavit also stated that

4 Dickey’s affidavit alleges specific instances of Wall ace’s
refusals to follow directions and his questioning of D ckey’'s
judgnent. Wallace attacks Dickey’'s affidavit as being inproperly
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he elected not to renew Wal |l ace’s contract because Wallace’'s job
performance was unacceptable, and D ckey's affidavit further
specifically denied that race played any role in his decision.
Wl | ace argues that he presented direct evidence of discrimnatory
notive: Dickey's use of racial slurs.®> Willace msconstrues our
standard of review. There was no record evidence to support this
bare allegation of racial slurs when the district court granted
def endant s- appel | ees’ summary judgnent notion.® W do not assune
t hat Wal | ace coul d have supported this contention. Little, 37 F. 3d
at 1075 (“We resol ve factual controversies [for purposes of summary
judgnent] in favor of the nonnoving party, but only when there is
an actual controversy, that is, when both parties have submtted
evidence of contradictory facts. W do not, however, in the

absence of any proof, assune that the nonnoving party could or

based on hearsay. Al though sone of Dickey’ s specific exanples may
not be based on his personal know edge of the events, D ckey does
not offer those incidents for the truth of the events, but rather,
he offers his belief that these incidents occurred as proof of his
nmotive for failing to renew Wal |l ace’s contract. Accordingly, those
statenents are not hearsay. See Fed. R Evid. 801(c).

5 Wl | ace recogni zes that he cannot rely on the test set forth
in McDonnell Douglass Corp. v. Geen, 93 S.C. 1817 (1973), which
permts an inference of discrimnation, for the failure to renew
his contract clai mbecause he was repl aced by an African- Aneri can.

6 Plaintiff’s Qbjections and Responses to Defendants’ First Set
of Interrogatories, which was attached to defendants-appellees

nmotion for summary judgnent, does contain the follow ng statenent:
“African-Anerican players were referred to and addressed wth
hostil e and profane | anguage whereas white players did not receive
such treatnent.” This vague and conclusory statenent—which
includes no reference to racial remarks—fails to “designate
specific facts”—such as what was said, to whomit was said, or
even who made the coments—sufficient to avoid summary judgnent.
See Little, 37 F.3d at 1075.



would prove the necessary facts.”) (enphasis in original).
Consequent |y, the uncontroverted record evidence not only shows an
absence of material facts, it negates an el enent of Wal |l ace’ s cause
of action. See e.qg., MDaniel v. Tenple Indep. Sch. Dist., 770
F.2d 1340, 1345-46 (5th Cr. 1985) (describing plaintiff’s burden
of proving discrimnatory intent in failure to renew contract
case). The district court did not err in granting sumrary judgnent
agai nst Wallace on this claim
2. Di sparate Pay

The record evidence on this issue was Dickey's affidavit
testimony that Sadler was paid $57.83 per nonth nore than WAl |l ace
because of Sadler’'s significantly greater college coaching
experi ence. Sadl er had seven years of college |evel coaching
experience while Wallace had none. Dickey’'s affidavit also
specifically denied that race was a factor in setting Wallace’'s
salary. This uncontroverted evidence is sufficient to establish
that there is an absence of a material fact on the issue of
discrimnatory notive because Wal l ace fails to provi de any evi dence
that this explanation is pretextual.’ See Pouncy v. Prudentia
Ins. Co. of Anerica, 668 F.2d 795, 803 (5th G r. 1982) (listing
differing | evel s of experience as a nondi scrimnatory rationale for

unequal sal aries for enpl oyees performng the sane job); Pittnman v.

! Plaintiff’s Qbjections and Responses to Defendants’ First Set
of Interrogatories included an allegation that D ckey represented
to Wallace that he “would be paid at the sane |level” as Sadler.
Thi s does not constitute evidence of pretext; pretextual evidence
woul d show that the proffered nondi scrimnatory reason was not the
cause of the wage differential. See Rhodes v. Gui berson G| Tools,
No. 92-3770, slip op. at 1808 (5th G r. 1996)(en banc).
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Hatti esburg Mun. Separate Sch. Dist., 644 F.2d 1071, 1074 (5th Gr.
1981) (once defendant articulates nondiscrimnatory reason for
di sparate pay, then plaintiff nust showthat articul ated reason is
pretext). The district court did not err in granting sunmary
j udgnent agai nst Wallace on his disparate pay claim
3. Di sparate Discipline

Wal | ace appears to conplain of two types of discipline.
First, he conplains that Dickey cursed at himin front of players,
whil e he never cursed at Sadler in front of players. Second, he
conpl ai ns that he was repri manded for conduct for which Sadl er was
not repri manded. Al though he fails to adequately explain the
second allegation of disparate discipline on appeal, it appears
from his initial pleading to be another way of expressing his
conplaint that he was instructed not to becone “too close” to the
pl ayers and was reprimanded for his failure to follow these
instructions. H's pleading alleged that Sadler was not simlarly
i nstruct ed.

The only record evidence in front of the district court showed
that Dickey did not curse at Wallace in front of the players or

ot her coaches.? Wal |l ace also fails to point to any specific

8 Wal | ace’s answer to an interrogatory—that Dickey treated him
in a “very deneaning manner” and used “hostile and profane”
| anguage—was too vague to establish a genuine issue of fact.
Dickey’s affidavit states that he never cursed at Wallace in front
of players or coaches. Wal | ace argues that Dickey's failure to
swear that he never cursed at him even in private, prevents
Wal | ace from establishing that there is an absence of a genuine
issue of material fact. This ignores Wallace’'s own conplaint,
which alleges only that D ckey cursed at Wallace in front of
pl ayers. Additionally, there was no record evidence that D ckey
ever cursed at Wall ace. Dickey was not required to negate any
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summary judgnent evidence that Sadler was given different
instructions regardi ng personal relationships with the players or
that Sadler was disciplined differently for conduct simlar to
Wal | ace’s actions. See, e.g., Geen v. Arnstrong Rubber Co., 612
F.2d 967, 968 (5th Cr. 1980) (enployer did not wunlawfully
di scrim nate agai nst African-Anerican enployee who was fired for
his part in a fight when white enployee was nerely suspended
because African-Anerican enployee resorted to physical violence
W th a dangerous instrunent while white enpl oyee only partici pated
verbal ly), cert. denied, 101 S.C. (1980). Accordingly, there is
no evi dence that D ckey disciplined Wal | ace differently because of
his race. The district court did not err in granting sumary
j udgnent agai nst Wallace on his disparate discipline claim
4. Hostil e Work Environnent

Wl | ace al | eges that Di ckey “routinely [ nmade] racist remarks.”

We assune, arguendo, that if there were specific evidence of this

in the record, such facts may have prevented summary judgnent from

bei ng rendered against Wallace on this claim® But there was no

el ement of Wallace's cause of action; he nerely was required to
denonstrate an absence of evidence. Little, 37 F.3d at 1075. He
met hi s burden.

o Discrimnatory verbal intimdation, ridicule, and i nsults may
be sufficiently severe or pervasive to alter the conditions of the
victim s enpl oynent and create an abusi ve wor ki ng envi ronnment t hat
violates Title VII. See DeAngelis v. El Paso Mun. Police Oficers
Ass’n, 51 F.3d 591, 593 (5th Cr. 1995) (citations omtted), cert.
denied, 116 S. C. 473 (1995). To prove a hostile environnment
claim Wllace nmust have shown that the discrimnatory conduct was
severe or pervasive enough to create an objectively hostile or
abusi ve work environnent. Harris v. Forklift Sys., Inc., 114 S. C
367, 370 (1993).
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specific evidence of racist remarks by Di ckey—or anyone el se—in
the record. Dickey' s affidavit states that he did not nmake raci al
remarks at practice, in ganmes, coaches’ neetings, or at any other
tinme. Both WIIl Flenons (Flenons), a nenber of the Texas Tech
basketbal |l team during the year in which Wallace was an assi stant
coach, and Robert Brashear (Brashear), a part-tinme assistant
basketbal |l coach at Texas Tech during that year, also stated in
affidavits that they never heard Dickey make racial remarks or
denean anyone because of his or her race. This evidence is
sufficient to denonstrate the absence of a genuine issue of
material fact. The district court did not err in granting sumary
j udgnent agai nst Wallace on this claim

B. First Amendnent C aim

Wall ace alleged that Dickey and Texas Tech unlawfully
retaliated against himby failing to renew his contract because he
exercised protected free speech and association rights. The
al | eged speech that Wallace argues is protected occurred when he
advi sed African-Anerican players about their right to receive
financi al assistance and “how to handl e” “di scrim nation by D ckey
regarding the players’ eligibility to receive” the financial
assi stance. Although Wallace’ s initial pleading was vague in its
assertion of a violation of his First Arendnent right to freedom of
associ ation, we understand this conplaint to be that he has a ri ght
to devel op cl ose, personal relationships with the players. W hold
that the district court did not err in granting sunmary judgnent

agai nst him on these clains because he failed to show that the
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activities he engaged in are protected.
1. Free Speech

Whil e a public enpl oyee may not be di scharged for exercising
his or her right to free speech under the First Anmendnent, it is
clear that only certain public enployee speech is thus protected.
Thonpson v. Gty of Starkville, 901 F.2d 456, 460 (5th Cr. 1990).
This Court has established a three-part test to determ ne whet her
particul ar speech by a public enployee is protected from public
enpl oyer retaliation. 1d. First, the speech nust have involved a
matter of public concern. |d. Second, the public enployee’s
interest in comenting on matters of public concern nust outweigh
the public enployer’s interest in pronoting efficiency. 1d. The
third prong of the test is based on causation: the enployee' s
speech must have notivated the decision to di scharge the enpl oyee.
ld. We need not go beyond the first prong of this test because
Wal | ace failed to neet his sunmmary judgnent burden of producing
evidence that the speech for which he alleges that he was
retaliated agai nst was speech i nvolving a matter of public concern.
See Page v. DelLaune, 837 F.2d 233, 238 (5th Gr. 1988) (plaintiff
fails to neet burden of creating genuine issue of material fact on
el ement of public concern to avoid sunmary judgnent); Noyola v.
Texas Dep’t of Human Resources, 846 F.2d 1021, 1023-24 (5th Gr.
1988) (vague affidavit insufficient for plaintiff-enployee to neet
burden of establishing that speech is matter of public concern on
summary judgnent); id. at n.2 (allegations in conplaint may not be

relied upon as evidence to avoid summary judgnent).
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The content, form and context of the speech determ nes
whether it is of public concern. Thonpson, 901 F.2d at 461. “The
courts will not interfere with personnel decisions ‘when a public
enpl oyee speaks not as a citizen upon matters of public concern,
but instead as an enployee upon mtters only of personal
interest.’” Page, 837 F.2d at 237 (quoting Conni ck v. Meyers, 103
S.Ct. 1684, 1690 (1983)). In determ ning whether speech is of
public concern, we nust determne iif Wallace's speech was
“primarily in [his] role as citizen or primarily in his role as
enpl oyee.” Terrell v. University of Texas Sys. Police, 792 F.2d
1360, 1362 (5th Cir. 1986), cert. denied, 107 S.Ct. 948 (1987).
Wal | ace admits that he was speaking primarily in his role as
enpl oyee, but he argues that he was speaking on a matter of public
concern because he was not speaking of his own personal dispute or
grievance. He msinterprets the |aw

We have recogni zed that public enployees may speak in their
role as enpl oyees yet still speak on matters of public concern in
[imted instances. Wlson v. UT Health Center, 973 F.2d 1263
1269-70 (5th Gr. 1992) (speech of public enpl oyee as enpl oyee and
as citizen is of public concern), cert. denied, 113 S . C. 1644
(1993); see Schultea v. Wod, 27 F.3d 1112, 1120 (5th Gr. 1994)
(police chief reporting suspected crimnal activity by a city
council nenber to the proper state agency was speech on public
concern even though he spoke as enployee), superseded on other
grounds, 47 F.3d 1427 (1995) (en banc). But we have held that

speech made in the role as enployee is of public concern only in
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limted cases: those involving the report of corruption or
wrongdoi ng to higher authorities. See Wlson, 973 F.2d at 1266
(reporting sexual harassnent to superiors); cf. Brown v. Texas A &
MUniv., 804 F.2d 327, 329-30, 336-38 (5th Gr. 1986) (explaining
that the First Amendnent protects “whistle blowng” by a public
enpl oyee) . There is no evidence (or even an allegation) that
VWl | ace was a whistle blower or attenpted to report any w ongdoi ng
to the public or to higher authorities. Thus, Wallace failed to
al l ege facts, much | ess present evidence, sufficient to constitute
speech on a matter of public concern. Accordingly, the district
court did not err in granting sumrary judgnent against himon his
free speech claim?°
2. Freedom of Associ ation

The sunmmary judgnent evidence included Dickey s adm ssions

10 In addition, Dickey's affidavit—stating that he refused to
renew Wallace’s contract because of a difference in coaching
phi | osophi es and Dickey’s perception that Wallace | acked |oyalty
and refused to followdirecti ons—points to an absence of a genui ne
i ssue of fact on the issue of causation. There is no evidence that
Wal | ace’ s speech was causally related to the non-renewal of his
contract. In fact, Dickey, Flenons, and Brashear all stated in
their affidavits that Dickey was attenpting to obtain financia

assistance for his fifth-year players prior to Wllace's
i nvol venent in the matter.

Alternatively, even if there were evidence sufficient to
establish genuine issues of fact that Wallace's speech was
protected by the First Amendnent and on causation, Dickey woul d
still be entitled to qualified immunity on this claim because a
right to engage in such speech was not clearly established at the
time of the alleged violation. See Noyola, 846 F.2d at 1024-26
(holding officials entitledto qualifiedinmmunity because protected
status of speech and unlawful ness of termnating plaintiff not
facially apparent at tine). As previously observed, Wall ace had no
standing to seek any of the injunctive relief requested in his
pl eadings (see note 3, supra), and Texas Tech enjoyed Eleventh
Amendnent i nmunity.
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that (1) he instructed all of the coaches, including Wall ace, not
to becone too close to the players because his coachi ng phil osophy
is that coaches need to maintain a professional distance to remain
objective, and (2) Wallace's failure to follow these instructions
was one cause of the refusal to renew his contract. Neverthel ess,
we hold that summary judgnent was proper because Wl | ace produced
no evi dence that his association with the players was one entitled
to constitutional protection.

The Suprene Court has recognized that the First Anmendnent
protects a right of associationintwo |lines of cases. See City of
Dallas v. Stanglin, 109 S. C. 1591, 1594 (1989). First, the choice
to enter into and naintain certain intimte human rel ationships is
protected as an el enent of personal liberty. 1d. (citing Roberts
v. United States Jaycees, 104 S. Ct. 3244 (1984)). Second, the
Court has recognized a right to associate for the purpose of
engagi ng i n expressive activities protected by the First Anmendnent.
See id. Willace's freedom of association claimis based on the
second | ine of cases, asserting that he has a right to becone cl ose
with the players and enter “private relationships” wth them

The Constitution does not include a “generalized right of
‘social association.’”” City of Dallas, 109 S. . 1595. See also
Freeman v. City of Santa Ana, 68 F.3d 1180, 1188 (9th Cr. 1995)
(rel ati onshi ps of bar owner with patrons and enpl oyees not type of
intimate rel ationship protected by First Arendnent). The specific
types of intimate associ ati ons which have found protection in the

First Amendnent have been nore intimate than our inmage of typical
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coach-pl ayer rel ationships. See Board of Directors of Rotary Int’|
v. Rotary Cub of Duarte, 107 S.Ct. 1940, 1945-46 (1987) (listing
cases affording constitutional protection to marriage, begetting
and bearing children, child rearing and education, and living with
relatives) (citations omtted).

Al t hough First Amendnent protection of social association is
not limted to famly relationships, it is, at least in mny
cont ext s, limted to relationships “that presuppose °‘deep
attachnents and commtnents to the necessarily few other
i ndividuals with whom one shares not only a special comunity of
t hought s, experiences, and beliefs but also distinctively personal

aspects of one’'s life. Board of Directors of Rotary Int’'l, 107
S.Ct. at 1946 (citation omtted). W have held that associations
in sonme private clubs, for exanple, are protected. See Louisiana
Debating and Literary Assoc. v. City of New Ol eans, 42 F. 3d 1483,
1497-98 (5th Gir. 1995), cert. denied, 115 S.Ct. 2583 (1995).

Di ckey’s notion for summary judgnent specified the absence of
a material fact—evidence of any kind of intimcy— and Wall ace
failed to provide any evidence in response. See Noyola, 846 F.2d
at 1024 n. 2; cf. Louisiana Debating and Literary Assoc., 42 F. 3d at
1494 (di scussing factors to consider in determ ning whet her private
clubs are protected). Further, even if Wllace could have
establi shed an abstract First Amendnent right of association for
sone coach-player relationships, the [imtations D ckey placed on

such a right would be supported by Texas Tech’'s interest in

pronmoting the efficient coaching of its basketball team See
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Coughlin v. Lee, 946 F.2d 1152, 1157 (5th Cr. 1991) (applying
Pi ckering balancing test to free speech claim.! The district
court did not err in granting summary judgnent in favor of
def endant s- appel l ees on this claim
1. Mtion for New Tri al

After summary judgnent had been entered against him Wll ace
filed a nmotion for new trial pursuant to Federal Rule of GCivil
Procedure 59. A denial of a notion for new trial wll be
overturned only for an abuse of discretion. Hoyt R Matise Co. v.
Zurn, 754 F.2d 560, 568 n.14 (5th Cr. 1985) (citing Chem ca
Delinting Co. v. Jackson, 193 F.2d 123 (5th G r. 1951)). Wallace
argues that the district court abused its discretion by refusingto
grant a new trial because the summary judgnent was against the
wei ght of the evidence.

The argunments in Wallace’'s notion for newtrial appear!? to be
based on the evidence he submtted with the notion: his affidavit,

the affidavit of a fornmer Texas Tech player, and several letters

1 In addition, Dickey would be entitled to qualified imunity
because a right to coach-player association as clained by Wl l ace
was not clearly established at the tinme of Dickey' s instructions.
See Vieira v. Presley, 988 F.2d 850, 853 (8th Cr. 1993) (declining
to reach issue of whether associations wth “friends and
acquai ntances” are protected by First Anendnent because such
protection not clearly established); Noyola, 846 F.2d at 1025-26
(discussing qualified imunity). As previously noted (see notes 3
and 10, supra), Wallace had no standing to procure any of the
injunctive relief sought in his pleadings, and Texas Tech had
El event h Anmendnent inmunity.

12 | f Wallace's argunent is, instead, that the district court
abused its discretionin failing to grant his notion for newtrial
because the summary judgnent evidence was sufficient to establish
a genuine issue for trial, we reject this argunent for the reasons
set forth in Section |. supra.
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fromformer Texas Tech players. A party is not entitled to have a
summary judgnent set aside on the basis of evidence not produced
prior to sunmary judgnent unl ess he denonstrates a valid excuse for
the failure to produce the evidence prior to the court’s summary
j udgnment ruling. See Waltman v. Int’|l Paper Co., 875 F.2d 468,
473-74 (5th Gr. 1989). The district court properly refused to
review the new evidence because Wall ace failed to allege or show
any reason for failing to provide the evidence prior to summary
j udgnent . See, e.g., id. The district court did not abuse its
di scretion by denying Wallace’s notion for new trial.
Concl usi on

For the foregoing reasons, the district court’s judgnment is

AFFI RVED.
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