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for the Northern District of Texas

March 8, 1996

Bef ore REYNALDO G GARZA, W ENER AND STEWART, Circuit Judges.

REYNALDO G GARZA, Circuit Judge:

Appel I ant C arence Robi nson ("Robi nson") clains that the
district court erred in denying his "Mdtion for the Return of U S.
Currency" because the United States failed to prove that it
conplied with the statutory notice provisions of 19 U S. C. § 1607
inaprior admnistrative forfeiture action. Because we hol d that
the evidence filed by the United States failed to prove that the
statutory notice provisions were fulfilled, we REVERSE and REMAND

for further proceedings in accordance with this opinion.



l.
FACTS

Cl arence Robi nson ("Robinson") was arrested for possession
wth intent to distribute cocaine base. At the tinme he was
arrested, he had $3,586 on his person. This noney was sei zed from
him at the tine he was arrested. He later pleaded guilty to
possession with intent to distribute cocai ne base.

Bef ore Robi nson pleaded guilty, while he was in the Lubbock
County jail, the Drug Enforcenent Agency ("DEA") instituted a civil
forfeiture proceedi ng agai nst the $3,586. On February 14, 1994,
the governnment sent a Notice of Seizure by certified mail to
Robi nson at the Lubbock County Jail. The return receipt for the
noti ce was signed by Ray Cox, a Lubbock County enpl oyee. Robinson
clainms that he never received the Notice of Seizure.

Anot her Notice of Seizure was sent to Robinson's |ast known
address on February 14, 1994. This notice was returned uncl ai ned,
which is not surprising because Robinson was incarcerated and
therefore was not hone. Robi nson never received this notice
ei t her.

At the time that the DEA instituted the civil forfeiture
proceedi ngs, Robinson was represented by an attorney in the
crimnal case arising out of his arrest. The DEA neither sent the
Notice of Seizure to Robinson's attorney nor inforned the attorney
of the forfeiture proceedi ngs.

The DEA had notice of the seizure and the DEA's intent to
forfeit published in the USA TobAy newspaper on February 23, 1994.
The parties dispute whether the notice was published again.
Robi nson clains that it was not, and the governnent clains that it
was published twice nore during the next two weeks.

On April 1, 1994, the DEA entered a final Declaration of
Forfeiture, forfeiting the $3,586. Robinson clains that he never
received notice of the pending forfeiture action before the DEA
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entered this declaration.

On March 27, 1995, Robinson filed a Motion for the Return of
U S. Currency, praying that the $3,586 be returned to hi m because
the DEA did not give him proper notice of the forfeiture
proceedi ngs. The governnent filed its response to his notion on
May 9, 1995. In that response, the governnent presented the return
recei pts of the notices sent to Robinson's hone and to the Lubbock
County Jail, as well as a copy of the notice published in the USA
TobAay on February 23, 1994. The governnent's response stated that
t he February 23 published notice was the "first published notice,"
and that "notice of seizure had been published in accordance with
19 U.S.C. 8§ 1607." The district court denied Robinson's notion on
May 9, 1994, the sane day on which the governnent filed its
response to the notion.

.
STANDARD OF REVI EW

Robi nson nmade his Mtion for the Return of U S. Currency
pursuant to Fed. R Crim P. 41(e). Actually, he should have filed
a civil action seeking to recover the noney. United States v.
Graldo, 45 F.3d 509, 511 (1st Gr. 1995). However, his pro se
pl eadi ng nust be treated liberally as seeking the proper renedy.
United States v. Santora, 711 F.2d 41, 42 (5th Gr. 1983). Thus,
this Court will treat his notion as a civil conplaint, and the
district court's denial of that notion as a sunmary | udgnent.

This Court reviews a grant of summary judgnent de novo.
Now in v. Resolution Trust Corp., 33 F.3d 498, 501-02 (5th Gr.
1994) . Summary judgnent is appropriate under Federal Rule of
Cvil Procedure 56 if the record discloses "that there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law. " Randol ph v. Laeisz,
896 F.2d 964, 969 (5th Cr. 1990). In reviewing the summary

3



judgnent, we apply the sane standard of review as did the district
court. |d. W nust reviewthe facts drawing all inferences nost
favorable to the party opposing the notion. 1d. Were the record
taken as a whole could not |lead a rational trier of fact to find
for the non-noving party, there is no genuine issue for trial. |Id.
Further, conclusory statenents—that is, statenents that are nerely
conclusions of law or ultimate facts—are insufficient to support
summary judgnent. @Glindo v. Precision Am Corp., 754 F.2d 1212,
1221 (5th Gr. 1985).

Dl D THE GOVERNMENT ESTABLI SH THAT THE DEA
COWPLI ED WTH THE STATUTORY NOTI CE PROVI SI ONS?

19 U.S.C. 8§ 1607 ("Section 1607") requires the governnent to
provide notice before forfeiting property valued at |ess than
$500, 000. Specifically, the government must (1) "cause a notice of
the seizure of [the property] and the intention to forfeit
the same . . . to be published for at | east three successive weeks
[in a newspaper of general circulation];" and (2) send "[written
notice of seizure, together with information on the applicable
procedures . . . to each party who appears to have an interest in
the seized [property].™

The governnment failed to establish the fact that it published
notice of the seizure in a newspaper of general circulation for
t hree successi ve weeks. The governnent only presented evi dence of
one publication, which it clained was the "first publication.” The
only evidence that it published the notice during the next two

weeks was the governnment's concl usionary statenent that "notice of



sei zure had been published in accordance with 19 U S. C. § 1607."
Such a concl usionary statenent cannot support a sunmmary judgnent.

Because the governnent failed to prove that it published
notice of seizure in a newspaper for three successive weeks, the
district court erred in denying Robinson's Mdtion for the Return of
U S. Currency. Consequently, we REVERSE the district court's
deni al of Robinson's notion, and REMAND this case for further
proceedi ngs to det erm ne whet her Robi nson recei ved proper notice of

forfeiture.?

!Robi nson al so clained that "m ni rum due process standards"
required that notice either be received by himpersonally or sent
to his attorney. The district court should consider this claimon
remand. As 8§ 1607 is witten in the conjunctive, requiring the
gover nnment both to publish notice and to send witten notice to the
parties, the district court shoul d exam ne t he governnent's actions
in not sending notice to known counsel of record for Robi nson, and
in sending Robinson's notice to (1) his hone address, when the
governnent knew he was in jail, and (2) the jail, where the
likelihood of his receiving it was anything but certain. See
United States v. Wodall, 12 F.3d 791 (8th Cr. 1993).
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