UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-10438

QUEST MEDI CAL, | NC.,

Plaintiff - Counter d ai mant -
Appel | ee,

VERSUS
EARL J APPRI LL,

Def endant - Counter d ai mant -
Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

April 12, 1996
Before POLI TZ, Chief Judge, GOODW N and DUHE, Circuit Judges.
DUHE, Circuit Judge:

Appel lant, Earl J. Apprill, (“Apprill”) sued appellee, Quest
Medical, Inc., (“Quest”) wunder four alternative theories of
liability for Appellee’ s alleged fraudulent conduct in a stock
purchase transaction. After the jury returned a verdict in favor
of Appellant on all theories, the district court, pursuant to
Appel l ee’ s notion for judgnment notw t hstandi ng t he verdict, reduced
the jury’'s award of $270, 000 actual damages and $500, 000 exenpl ary
damages to $101, 027 of actual danmages with no exenpl ary danages.

Appel | ant appeal ed, and we affirm

Circuit Judge of the Ninth GCrcuit, sitting by designation.



| . BACKGROUND

In the fall of 1988, Quest began negotiating with Apprill to
purchase Apprill’s stock in HenoTec, Inc. Quest planned to | aunch
a tender offer for HenoTec and needed to acquire certain |arge
bl ocks of the stock before the tender offer could be successful.
Quest represented to Apprill that the price offered for his stock
(%$4. 625 per share) was equal to or higher than the price Quest
woul d pay other |arge sharehol ders. Quest presented Apprill a
St ock Purchase Agreenent which Apprill refused to sign because it
contai ned a clause purporting to grant Quest discretion to del ay
subsequent closings contenplated by the Agreenent during the
pendency of the tender offer. After Quest represented to Appril
that the provision did not give Quest the ability to delay the
subsequent closings beyond April 1, 1989, Apprill signed the
Agreenent on January 6, 1989 and transferred nost of his shares to
Quest at the first closing on January 11.°2

Quest | aunched its tender offer on January 19, offering $5.00
per share. The tender offer continued until August 28. On April
1, because the tender offer was still outstandi ng, Quest refused to
purchase the rest of Apprill’s stock, but demanded that Appril
sell his stock to Quest the day after the tender offer ended.

Apprill refused and sold his shares to another purchaser at a

2Al so on January 6, Quest purchased 175,000 HenpTec shares
fromWel i ngt on Managenment Conpany for $5.00 per share. On January
10, Quest paid Walter Braun $5.00 per share for his 239, 322 shares.
The st ock purchase agreenent between Quest and WAl ter Braun further
provi ded that Braun’s purchase price would be adjusted upward to
include a portion of any profit realized by Quest should Quest
di spose of the shares within 270 days of the purchase date.
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hi gher pri ce.

Quest sued Apprill for breach of contract. Appri |
countercl ai ned asserting four different theories of liability based
on Quest’s nmisrepresentations.® At the first trial, the jury found
that Apprill breached the Agreenent by refusing to sell the
remai nder of his stock to Quest. The jury rejected Apprill’s Rule
10b-5, Texas Business and Commerce Code (“8 27.01"), and Texas
Securities Act (“TSA’) counterclains, but concluded Apprill had
establ i shed his common-1 aw fraud counterclaim The jury nade awar ds
in favor of each party against the other, and the district court
entered a net judgnent in favor of Apprill. Both parties appeal ed.
I n an unpublished disposition, we affirned the verdict on Quest’s
breach of contract claim remanding solely for redeterm nation of
t he anount of Quest’s danages. Conversely, we reversed the jury’'s
findings on Apprill’s four counterclains and remanded t hose cl ai ns
to the district court for a newtrial.

On remand, Quest noved for summary judgnent, inter alia, on

the anmount of its damages for Apprill’s breach of contract. The
district court granted the notion only as to danages awar di ng Quest
$105,493. The district court then set Apprill’s fraud clains for
trial, bifurcating the exenplary damages i ssue. The jury returned

a verdict for Apprill on all four theories of recovery. Although

SApprill contended that Quest’s m srepresentations violated 8§
10(b) of the Securities Exchange Act of 1934 and Rule 10b-5
promul gated t hereunder, Tex. Bus. & Comm Code Ann. § 27.01 (West
1987) (i.e., statutory fraud), Tex. Rev. Cv. Stat. Ann. art. 581-
33B (West Supp. 1996) (i.e., the Texas Securities Act), and Texas
comon- | aw fraud principl es.



instructed on the elenents of all four theories, the jury received
a single danages instruction. The jury awarded Apprill $270,000 in
actual damages and, after conpleting the bifurcated portion of the
trial, awarded him $500,000 in exenplary damages. Apprill noved
for judgnent on the verdict, and Quest sought | udgnent
notw t hstanding the verdict (“JNOV’). The district court denied
Apprill’s notion and granted Quest JNOV.

The district court concluded the evidence did not support an
award of actual damages of $270,000. The district court cal cul ated
the actual damages supported by the evidence under each of
Apprill’s theories of recovery. On Apprill’s § 27.01 and comon-
| aw fraud cl ai ns, the court concl uded that Apprill incurred no out-
of - pocket loss and that his benefit-of-the-bargain | oss was only

$16, 740.*4 The district court further concluded that $500,000 in

“One who conmmits fraud as proscribed by 8§ 27.01 is liable for
“actual damages.” Tex. Bus. & Com Code Ann. 8§ 27.01(b) (West
1987). The statute, however, does not define actual damages. In
t he absence of such a statutory definition, Texas courts generally
look to the common law for guidance, see, e.q., WO Bankston
Ni ssan, Inc. v. Walters, 754 S.W2d 127, 128 (Tex. 1988) (“This
court has defined actual damages [under the Texas Deceptive Trade
Practices Act] as those recoverable at comon law. ”); Brown v.
Anerican Transfer & Storage Co., 601 S . W2d 931, 939 (Tex.)
(“Actual damages neans those recoverable at common law. "), cert.
deni ed, 449 U.S. 1015 (1980); Waldon v. WIllians, 760 S.W2d 833,
835 (Tex. App. - Austin 1988, n.w. h.) (construing Tex. Prop. Code
Ann. 8§ 92.056(b)(4) (redesignated as Tex. Prop. Code Ann. 8§
92.0563(a)(4) (West 1995))); Frank B. Hall & Co. v. Beach, lnc.
733 S.W2d 251, 265 (Tex. App. - Corpus Christi 1987, wit ref’d
n.r.e.) (construing Tex. Ins. Code Ann. art. 21.21 8§ 16(b) (1) (West
Supp. 1996)), such that the neasure of damages recoverabl e under 8§
27.01 is the same as that under a claim of comon-law fraud
Accordingly, we note that the Texas Suprene Court has recogni zed:

[ul nder comon |aw, there are two neasures of damages for
m srepresentation: (1) the “out of pocket” nmeasure, which is the
“di fference between the value of that which was parted wth and
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exenpl ary damages was unreasonable in light of such a small actual
damage award and that no reasonabl e anmount of exenplary damages,
when added to $16, 740, woul d exceed Apprill’s recovery under the
TSA. Accordingly, the district court did not determ ne an
appropriate anount of exenplary damages under these theories. On
Apprill’s TSA claim the district court found sustai nabl e danages
of $101, 027, basing its calculation on the 44,639 shares actually
transferred by Apprill to Quest. The district court held exenplary
damages were not recoverable under the TSA Finally, as to
Apprill’s Rule 10b-5 claim the district court refused to reach the
damages i ssue because it was “satisfied that such damages, even if
recoverabl e, would amount to no nore than those recoverabl e under
[the TSA].” Thus, the district court concluded that Apprill could
only recover damages under one theory of recovery, that the TSA
af forded Apprill the | argest recovery, that the TSA did not provide

for exenplary damages, and that Apprill’s TSA danages were

the val ue of that which was received”; and (2) the “benefit of the
bargai n” neasure, which is the difference between the value as
represented and the value actually received.

WO Bankston N ssan, Inc., 754 S.W2d at 128.

Appl yi ng these damages fornulas, the district court first found
that Apprill received $4.625 per share. Next, the district court
determ ned Apprill parted with only $4. 1875 per share, the closing
price of HenpbTec stock on January 6, 1989, thereby incurring no
out - of - pocket | oss. Wth respect to the benefit-of-the-bargain
measure, the district court found that Quest represented to Apprill
that he would receive the sane price being paid other |arge
sharehol ders--i.e., Wl lington Managenent Conpany was paid $5.00
per share and Braun received $5.00 per share plus a “kicker.” As
such, Apprill’s benefit-of-the-bargai n damages on t he 44, 639 shares
actually transferred to Quest were $16, 739. 625 [ ($5. 00 per share -
$4. 625 per share) X 44,639].



$101, 027.° Accordingly, the district court entered net judgnent in
favor of Quest. Apprill appeal ed.

Apprill contends the district court erred by: (1) finding that
the record did not support the jury’'s award of $270,000 in actual
damages on his 8 27.01 and common-| aw fraud cl ainms; (2) concl uding
t hat the $500, 000 i n exenpl ary damages assessed by the jury was not
reasonably proportioned to the actual damages awarded under the 8§
27.01 and common-law fraud theories; (3) holding that the TSA does
not provide for the recovery of exenplary damages; and (4) basing
Apprill’s TSA damages only on the 44,639 shares actually
transferred to Quest, and not on the entire 61,239 shares covered
by the Agreenent. Additionally, Apprill maintains the district
court erred by entering judgnent for Quest on its breach of
contract claim and by inposing an incorrect interest rate for
conputi ng prejudgnent interest owed by Apprill on Quest’s breach of
contract award. W find no nerit in Apprill’s contentions and

affirm

SUnder Texas law, “[w]hen a party tries a case on alternative
theories of recovery and a jury returns favorable findings on two
or nore theories, the party has a right to a judgnent on the theory

entitling himto the greatest or nost favorable relief.” Boyce
Iron Works, Inc. v. Southwestern Bell Tel. Co., 747 S.W2d 785, 787
(Tex. 1988). If prior to judgnent the prevailing party fails to

el ect between the alternative theories, the court should utilize
the findings affording the greater recovery and render judgnent
accordingly. Birchfield v. Texarkana Menorial Hosp., 747 S.W2d
361, 367 (Tex. 1988).

The parties do not dispute the accuracy of these statenents of
Texas | aw. Instead, the gist of this dispute is whether the
district court correctly concluded that the TSA afforded Apprill
t he greatest recovery.



1. DI SCUSSI ON
Apprill’ s appeal proceeds agai nst the backdrop of the district
court’s granting Quest JNOV. W reviewrulings on notions for JNOV
de novo, applying the sane standard as the district court, Crist v.

D ckson Welding, lInc., 957 F.2d 1281, 1285 (5th Cr.), cert.

deni ed, 506 U. S. 864 (1992), which directs us to “viewthe evidence
inthe light nost favorable to the party opposing the notion, and
sustain the JNOV ‘only if we find that on all the evidence no
reasonabl e juror could arrive at a verdict contrary to the district

court’s conclusion,’”” Allied Bank-Wst, N. A v. Stein, 996 F.2d

111, 114 (5th Cr. 1993) (quoting Ellison v. Conoco, Inc., 950 F. 2d

1196, 1203 (5th Gir. 1992), cert. denied, 509 U S. 907 (1993)).

A Act ual danages
1. 8§ 27.01 and common-1law fraud theories
Apprill argues that the record supports the jury's award of

$270,000 in actual darmages under his 8§ 27.01 and comon-| aw fraud
theories. His argunent is two-fold.
a. Qut - of - pocket neasure of damages
The district court found that the parties stipulated that the
val ue of HenpTec stock on the date of sale was $4. 1875 per share.

The parties stipulated this was the closing price of the stock on

that date. The district court nmust determne the fair nmarket val ue

of the stock to properly conpute out-of-pocket danages.
Apprill advocates that the district court should have

determned the fair market value of the stock by enploying by



anal ogy the valuation technique used in stock conversion cases.?®
Had it done so, the district court would have found evidence that
HenoTec stock reached a high of $10.75 per share on August 28,
1989, and that Apprill testified he would not have sold his stock
had he not been misled by Quest.” Fromthese facts, the jury could

have inferred that Apprill would have held his stock and profited

6 The neasure of damage in a stock conversion suit is the
mar ket value of the stock at the tinme of the conversion
| f the conversion of the stock is attended by fraud, w l ful
wrong, or gross negligence, then the neasure of damages is
t he hi ghest market val ue between the date of the conversion
and the filing of suit.

Patterson v. Wzowaty, 505 S.W2d 425, 427 (Tex. Cv. App. -
Houston [14th Dist.] 1974, n.w.h.) (citations omtted). See also
De Shazo v. Wol Gowers Cent. Storage Co., 162 S.W2d 401, 404
(Tex. 1942).

The testinony relied upon by Apprill was as foll ows:
Q Dd M. Thonmpson tell you during this conversation that in
Decenber, a few weeks before this he had offered M. Braun five
dollars a share and was going to offer M. Braun five dollars a
share agai n?
A No, sir.

Q If M. Thonpson told you that, would you have sold at four
and five eighths?

A |Is your question if M. Thonpson had told ne that he was
paying five dollars would | have sold for less than that five
dol | ars?

Yes.

Absol utely not.

Why not ?

> O » O

Because he assured ne | was getting a prem umfor ny stock,
and he told nme that | would get the highest price possible, and
| would get at |east the sane anount or nore than what he would
pay for Wellington or M. Braun.
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fromthe large increase in its value, since the stock conversion
met hod al |l ows consi deration of later values. See supra note 6.
That the parties stipulated that “[o]n January 6, 1989, the

closing price for Henptec stock was $4.1875 per share” is true.

(Enphasi s added) . However, the distinction Apprill attenpts to
draw between the price at which HenpTec stock |ast traded on
January 6 and the market value of HenoTec stock on that date is
untenable. “According to the classic forrmulation, ‘[f]air market
value is the price at which the property woul d change hands bet ween
a wlling buyer and a wlling seller, neither being under any
conpul sion to buy or to sell and both having reasonabl e know edge

of relevant facts.’” Anmerada Hess Corp. v. Conm ssioner, 517 F.2d

75, 83 (3d Cir.) (citing United States v. Cartwight, 411 U S. 546,

551 (1973) (quoting Treas. Reg. 8§ 20.2031-1(b))), certs. denied,

423 U. S. 1037, 1037 (1975). See also Keener v. Exxon Co., USA, 32

F.3d 127, 132 (4th Gr. 1994), cert. denied, __ US. _, 115 S C.

1108 (1995); United States v. Canpbell, 897 F.2d 1317, 1322 (5th

Cr. 1990); Sommers Drug Stores Co. Enployee Profit Sharing Trust

v. Corrigan Enters., 793 F.2d 1456, 1461 (5th Cr. 1986), certs.

denied, 479 U. S. 1034, 1089 (1987). “Were . . . the property to
be val ued consists of securities traded on a stock exchange, the
general rule is that the average exchange price quoted on the
val uation date furnishes the nost accurate, as well as the nost

readi |y ascertainabl e, neasure of fair market value.” Anerada Hess

Corp., 517 F.2d at 83 (footnote omtted). See also Barry v. Smith

(Inre New York, N. H. & H RR), 632 F.2d 955, 962-63 (2d Gir.),



cert. denied, 449 U S. 1062 (1980).

When conputi ng out-of - pocket | oss, the valuation date is the
date of sale--i.e., January 6, 1989. Although no evidence of the
mean exchange price of HenpTec stock on this date was submtted,
the parties did stipulate that the closing price on January 6 was
$4. 1875 per share. Under federal |aw, stipulations of fact fairly
entered into are controlling and concl usive and courts are bound to

enforce them see United States Abatenent Corp. V. Mbbi |

Exploration & Prod. U.S., Inc. (In re US. Abatenent Corp.), 79
F.3d 393, 400 (5th Cr. 1996); Holiday Inns, Inc. v. Al berding, 683

F.2d 931, 935 (5th Gr. 1982); A. Duda & Sons Coop. Ass’'n v. United

States, 504 F.2d 970, 975 (5th Gr. 1974), wunless manifest
injustice would result therefrom or the evidence contrary to the

stipulation was substantial, see Donovan v. Hammis Drive I nn, 661

F.2d 316, 317 (5th Cr. 1981); Loftin & Wodard, Inc. v. United

States, 577 F.2d 1206, 1232 (5th Gr. 1978).

The district court admtted an exhibit of reports prepared by
NASDAQ that detailed the high ($4.3125), low ($%$4.1875), and
closing (%$4.1875) price per share on January 6. Addi tionally,
Apprill submtted an exhibit denonstrating the conputation of his
al l eged damages under the TSA which represented the value of
HembTec stock on the date of sale to be $4.1875 per share. This

evi dence was supportive of, not contrary to, the parties’ pretrial

8 NASDAQ,” National Association of Securities Dealers
Aut omated Quotations, is an automated information system that
provi des brokers and dealers with price quotations on securities
traded in the over-the-counter market.
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stipulation. Further, because Apprill prepared and submtted the
TSA danages exhibit, we see no manifest injustice in requiring him
to stand behind his evidence or in accepting the pretrial
stipul ation.

Next, the record shows Apprill first argued that the jury’'s
$270, 000 actual danmages figure could be arrived at by enpl oyi ng an
out - of - pocket damages cal cul ation based on an analogy to stock
conversion cases in his nmenorandum in opposition to Quest’s JNOV
motion. The jury was never presented this theory. Instead, the
jury received a single damages instruction:

If you find that material m srepresentation(s) by Quest
caused sone injury or damage to Apprill, you nust then
determ ne the anount of that injury or damage in nonetary
terms. In that respect, you should award to Apprill an anount
of noney shown by a preponderance of the evidence to be fair
and adequate conpensation for all |oss or damage caused by
Quest’ s wrongful conduct.

Apprill’ s danmages can be neasured in two ways: the “out
of pocket’ neasure, which is the difference between the price
he received for his HenoTec shares and the market val ue of
t hose shares at the tine of the transaction with Quest, or the
“benefit of the bargain” neasure, which is the difference
between the value of the shares as represented by Quest and
the value Apprill actually received.

Apprill’s only objectionto this charge was that it did not contain
an instruction on the nmandatory damages provi sion of the TSA or on
this Crcuit’s Rule 10b-5 out-of-pocket neasure of danages.

A district court has discretion to consider new theories

raised for the first tinme in a post-trial brief, Abbott v. Equity

Goup, Inc., 2 F.3d 613, 629 n.59 (5th Cr. 1993) (citing United

States ex rel. Am Bank v. C.I.T. Constr. Inc. of Tex., 944 F.2d

253, 259 n.8 (5th Cir. 1991)), cert. denied, __ US. _ , 114 S.Ct.
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1219 (1994), and an issue first presented to the district court in
a post-trial brief is properly raised bel owwhen the district court

exercises its discretion to consider the i ssue, Southwestern Eng’' g

Co. v. Cajun Elec. Power Coop., 915 F.2d 972, 979 (5th Cr. 1990).

The record does not indicate that the district court ever
considered the applicability of the stock conversion anal ogy.
Further, Apprill submtted this theory only after the jury, the
ultimate fact finder in this case, rendered its verdict. Apprill,
therefore, called upon the district court, and now calls upon us,
to speculate that the jury not only divined this intricate formula
for conputing actual danages w thout any instruction from counsel
or the court, but also extracted from the record the evidence
Apprill alleges supports an award of $270,000. W decline to so
specul ate and note that “[t]his Court does not | ook with favor upon
tardy argunents that are brought to the lower court’s attention
post-trial after counsel has had the opportunity to sal vage what

[he] may fromthe record.”® Risher v. Aldridge, 889 F.2d 592, 595

°As noted in note 6, supra, danages in a stock conversion case
tainted by fraud, wilful wong, or gross negligence are based on
the highest nmarket value attained by the stock between the
conversion and filing of suit. The evidence submtted by the
parties concerning the changing value of HenoTec stock only
canvassed the period fromthe execution of the Agreenent on January
6, 1989, to the term nation of the tender offer on August 28, 1989.
Suit was filed Novenber 7, 1989.

Further, while Apprill argues that the highest price for the
stock during this period was $10.75 per share, this was actually
the closing price on the date the stock reached its highest val ue.
The hi ghest price at which HenoTec stock traded during the period
covered by the evidence was $11. 00 per share. Thus, out-of-pocket
expenses under a stock conversion anal ogy woul d be $285, 574 using
the $11.00 per share fair nmarket value, instead of the $273, 414
advocated by Apprill using the $10.75 per share fair market val ue

12



(5th Gr. 1989). Consequently, we conclude this issue was not
properly raised below, and therefore is raised for the first tine

on appeal. See First United Fin. Corp. v. Specialty Gl Co., Inc.-

I, 5 F.3d 944, 948 & n.9 (5th Cr. 1993).
We are a court of errors, and will not consider natters raised
for the first time on appeal, unless our failure to do so would

result in manifest injustice. Brantley v. Surles, 804 F.2d 321,

324 (5th Cr. 1986). “Mani fest injustice, however, exists in

extrene circunstances.” Anerican Int’'l Trading Corp. v. Petrol eos

Mexi canos, 835 F.2d 536, 540 (5th Gr. 1987). W have found such
circunstances | acking where a party raises for the first tine on
appeal an argunent ainmed at revising the nethod of conputing

damages. ® Such circunstances |ikew se are | acking here, and so we

refuse to consider Apprill’s stock conversion analogy initially on
appeal .

b. Benefit-of -t he-bargai n neasure of danages
figure.

0See, e.qg., Anerican Int’'l Trading Corp., 835 F.2d at 540
(precluding a party fromarguing for the first tinme on appeal that
Mexi can |law, rather than Texas |aw, applies because the danmages
conputation would be radically different under Mexican |aw);
Brantl ey, 804 F.2d at 324 (refusing to address party’s contention
that social security benefits were inproperly deducted from her
award of back pay because she did not conplain in the district
court); Wite Farm Equip. Co. v. Kupcho, 792 F.2d 526, 529 (5th
Cir. 1986) (refusing to consider argunent that settlenent agreenent
shoul d be governed by Tex. Bus. & Com Code Ann. 8 35.62, which
would place a greater value on an elenent of the settlenent
cal cul us, because the argunent was first nade on appeal ); Sowel |l v.
Natural Gas Pipeline Co., 789 F.2d 1151, 1155 n.4 (5th Gr. 1986)
(holding party’s argunent that data used in cal cul ati ng damages
i ncl uded unl awful prices was wai ved because not raised before the
district court).
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Al ternatively, Apprill attacks the district court’s
conput ation of his benefit-of-the-bargain | oss because the district
court found the “represented value” of the stock to be $5.00 per
share, when the evidence reveals that one shareholder was paid
approxi mately $6.00 per share. To support the $6.00 per share
anount, Apprill points to a single statenent at trial by Quest’s
Presi dent:

Q How nuch did you ultimately pay to Walter Braun?

A | don't renenber. As we discussed earlier, we paid him
about a mllion two, and if |I’m not m staken eventually we
paid himtw hundred thousand nore dollars. So | think it’s
about a mllion four which was probably about six dollars a

share, sonething |ike that.

Wt hout addressi ng whether $5.00 per share or $6.00 per share
is the appropriate “represented val ue” of the stock, we recognize
that neither value gives rise to a benefit-of-the-bargain | oss even
renmot el y approachi ng $270, 000. 1 Additionally,

Under Texas | aw, danages nust be established with a reasonabl e
degree of certainty. “There can be no recovery for danages
whi ch are specul ative or conjectural.” The damages nust be
ascertai nabl e i n sonme manner ot her than by nere specul ati on or
conjecture, and by reference to sone fairly definite standard,
est abl i shed experience, or direct inference fromknown facts.
Furthernore, “[w hile mathematical precision is not required
to establish the extent or anmount of one’s damages, one nust
bring forward the best evidence of the danage of which the
situation admts, and there nust be sone basis for reasonabl e
i nferences.”

Richter, S.A v. Bank of Am Nat’'l Trust & Sav. Ass'n, 939 F.2d

1176, 1188 (5th Gr. 1991) (citations omtted). The | one statenent

11As denonstrated supra note 4, the benefit-of-the-bargain |oss
using a “represented value” of $5.00 per share is $16, 740. Using
$6. 00 per share, the loss increases to $61,379 (i.e., [$6.00 per
share - $4.625 per share] X 44,639 shares).

14



by Quest’s President fails to substantiate with the requisite
certainty Apprill’s claim that the “represented value” of his
HenoTec stock was $6.00 per share.

2. TSA t heory

Apprill’ s sol e conpl ai nt about the district court’s TSA act ual
damages calculation is that the conputati on does not account for
all 61,239 shares of HenpTec stock enconpassed by the Agreenent.
He contends the record contains anple evidence that he woul d not
have sol d any of his stock absent Quest’s m srepresentations.? The
district court, however, excluded fromthe TSA damages cal cul ati on
the 16,600 shares Apprill refused to deliver to Quest.

The TSA provi des:

I n damages, a seller shall recover (a) the value of the
security at the tine of sale plus the anount of any incone the
buyer received on the security, less (b) the consideration
paid the seller for the security plus interest thereon at the
|l egal rate fromthe date of paynent to the seller.

Tex. Bus. & Com Code Ann. 581-33(D)(4) (Wst Supp. 1996).
Apprill’s trial exhibit show ng his proposed cal cul ati on of his TSA

damages includes figures for both incone allegedly received by

Quest on the 16,600 shares and the anount allegedly paid by Quest

for those shares. Quest disputes the soundness of Apprill’s
cal cul ation, pointing out that it never paid Apprill anything for
t hese shares because Apprill refused to go forward with the sale,

that it received no incone on these shares because it never

obt ai ned ownership of them and that the anmount Apprill designates
2Apprill again relies solely on his testinony quoted supra in
note 7.
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as i ncone recei ved by Quest is actually the anbunt of damages Quest
was awarded on its breach of contract claim W recognize that to
award Apprill recovery for shares which he never conveyed t o Quest,
and instead sold to a third party at a price higher than that
of fered by Quest, would contravene the plain |anguage of Article
581-33D(4) and woul d afford him an unwarranted w ndfall.
B. Exenpl ary danages

1. § 27.01 and common-| aw fraud theories

Initially, Apprill argues that, if we sustain the jury award
of actual damages of $270,000 under the 8 27.01 and comon-| aw
fraud theories, we nust conclude that the $500,000 exenplary
damages award is reasonable. This argunent fails in |ight of our
affirmance of the district court’s conclusion that the evidence
does not support $270,000 of actual damages. Next, Apprill
contends t hat $500, 000 i s not unreasonabl e or di sproportionate when
conpared with actual benefit-of-the-bargain damages under his §
27.01 and conmmon- | aw fraud theories of $61,379.1 Again, Apprill’s
contention falters insofar as we hold the district court correctly
conputed benefit-of-the-bargain danages to be only $16, 740.
Apprill, however, further contends that, if the correct anount of
actual damages under his 8 27.01 and common-law fraud clains is
$16, 740, an exenplary damages award of $500,000 still is not

unreasonable, and thus the district court erred in concluding

13See supra note 11.
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otherwise.* W are asked, therefore, to determ ne whether the
district court correctly concluded that $500,000 in exenplary
damages was unreasonable in the face of a $16, 740 actual danmages
awar d.

Where state | aw provi des the basis for decision, the propriety
of an award of exenplary damages and the factors the jury may
consider in determning their anobunt are questions of state |aw.

Browni ng-Ferris Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492

UsS 257, 278 (1989). Texas |law provides that “[f]raudul ent
m srepresentations used to induce the creation of a contract,
coupl ed wi th damages caused by the m srepresentation, wll support

an award for exenplary damages.” Artripe v. Hughes, 857 S. W 2d 82,

87 (Tex. App. - Corpus Christi 1993, wit denied). See also
Spoljaric v. Percival Tours, Inc., 708 S.W2d 432, 436 (Tex. 1986);

Trenholmv. Ratcliff, 646 S.W2d 927, 933 (Tex. 1983). In response

to special interrogatories, the jury found that Quest nuade
m srepresentations to Apprill with the intent of inducing Apprill
to enter into the Agreenent. Accordingly, the parties agree that

exenpl ary damages are recoverable under Apprill’s § 27.01 and

YApprill argues that the ratio of actual damages to punitive
damages in this situation is 16.6 to 1, which is acceptabl e under
Texas law. He arrives at this ratio by addi ng to actual damages of
$16, 740 prejudgnent interest, calculated fromJanuary 11, 1989, to
Novenber 14, 1994, at the rate of 10% per annum conpounded daily
(i.e., $13,299) for a total of $30,039. The ratio of $500,000 to
$30,039 is 16.6 to 1. W take no position on the accuracy of these
cal cul ations, or on the correctness of the assunptions underlying
them but sinply note that our review of Texas case | aw i ndi cates

that prejudgnent interest is not typically included when
determning the proportionality of actual damages to punitive
damages. Accordingly, we reject Apprill’s attenpt to do so.
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comon-|law fraud causes of action. The dispute concerns the
appropriate anount, if any, of such damages on these facts.
Texas law requires that exenplary damages be reasonably

proportioned to actual damages. Alanb Nat’'|l Bank v. Kraus, 616

S.W2d 908, 910 (Tex. 1981). This proportionality requirenent,
however, is nerely a tool to aid in determ ning whether the award

is the product of the jury' s passion or reason. d asscock v.

Arnmstrong Cork Co., 946 F.2d 1085, 1095 (5th Gr. 1991) (citing

Wight v. Gfford-Hll & Co., 725 S.wW2d 712, 714 (Tex. 1987)),
cert. denied, 503 U.S. 1011 (1992). Indeed, “[t] here can be no set

rule or ratio between the anount of actual and exenpl ary damages
which wll be considered reasonable. This determ nation nust
depend upon the facts of each particular case.” Kraus, 616 S. W 2d
at 910. Accordingly, to determ ne whether a particular award of
exenpl ary damages i s reasonable, Texas |law requires the review ng
court toviewthe facts in light of: “(1) the nature of the wong,
(2) the character of the conduct involved, (3) the degree of
culpability of the wongdoer, (4) the situation and sensibilities
of the parties concerned, and (5) the extent to which such conduct
of fends a public sense of justice and propriety.” 1d.

In rejecting the jury' s $500, 000 exenpl ary damages award as
unreasonabl e, the district court referred to our decision in Maxey

v. Freightliner Corp., 665 F.2d 1367 (5th Cr. 1982) (en banc). 1In

Maxey, we concluded that a ratio of approximately 3 to 1 provided
a good rule of thunb for reviewing the reasonable proportiona

relationship of exenplary damages to actual damages under Texas
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law. 665 F.2d at 1377-78 (discussing Mley v. Oppenheiner & Co.,

637 F.2d 318 (5th Cr. 1981)). Although we have recogni zed nore
recently that Texas courts have not adopted a set ratio that wll

make an award of exenpl ary danmages per se reasonable, see Brown v.

Petrolite Corp., 965 F.2d 38, 48 (5th Cr. 1992); d asscock, 946

F.2d at 1095, we nonet hel ess cannot ignore that the ratio in this
case, after properly reducing Apprill’s actual damages, approaches
30 to 1.

Apprill was paid a price higher than that at which HenoTec
stock traded on the day the Agreenent was executed. Also, though
the evidence denonstrated that Quest’s net worth on Septenber 30,
1993, was $18,693,037, Quest had net operating income of
approximately $300,000 in 1993 and a net operating |oss of
approxi mately $200,000 in 1992.* Further, Quest had never before
been accused of engaging in simlar fraudul ent conduct. Finally,
unlike in personal injury cases where nonetary damages cannot
replace a lost life or restore a nmainmed body, the injury in this
case was purely financial and an award of conpensatory damages is
capable of making the injured party, Apprill, conpletely whole.
“Punitive (or exenplary) damages are | evi ed agai nst a defendant to
punish [it] for outrageous, malicious, or otherwse norally

cul pabl e conduct,” Transportation Ins. Co. v. Mriel, 879 S.W2d

10, 16 (Tex. 1994), and “for the public purpose of punishnent and

Net worth is relevant to the issue of punitive damages,
Lunsford v. Morris, 746 S.W2d 471, 473 (Tex. 1988), and “[a]
defendant’s ‘ability to pay’ bears directly on the question of
adequat e puni shnent and deterrence,” id. at 472.
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deterrence,” id. at 17. \Wile we do not in any respect condone
Quest’s conduct, we cannot say that the district court erred by
concl udi ng that $500,000 of exenplary damages was nore than was
necessary and proper to serve the public concerns of punishing and
deterring Quest. Further, the district court did not err in
hol ding that any appropriate anount of exenplary danmages, when
added to $16, 740, woul d not be sufficient to exceed Apprill’s over
$101, 000 recovery under his TSA claim

2. TSA t heory

The TSA inposes liability on those who buy or offer to buy
securities by neans of an untrue statenent of material fact. Tex.
Rev. GCv. Stat. Ann. art. 581-33B (West Supp. 1996). An aggrieved
seller may sue either at law or in equity for rescission or for
damages if the buyer no |onger owns the security. Id. Wth
deli berate detail, the TSA provides precisely what suns such a
seller may recover including conpensatory damages, costs, and
attorney’s fees. Tex. Rev. Cv. Stat. Ann. art. 581-33D(2), (4),
(6)-(7) (West Supp. 1996). Further, Article 581-33(M provides
that “[t]he rights and renedies provided by this Act are in
addition to any other rights (including exenplary or punitive
damages) or renedies that may exist at law or in equity.” Tex.
Rev. Cv. Stat. Ann. art. 581-33M (West Supp. 1996).

The district court held exenplary damages were unavail abl e
under the TSA.  Apprill, however, argues that he is entitled to
recover exenplary damages under the TSA, and that $500,000 in

exenpl ary damages is reasonably proportional to his TSA award of
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over $101,000 in actual damages. Apprill relies on the |ack of

| anguage expressly excluding such a recovery and on the “in
addition to” |anguage of Article 581-33M Apprill’s claim thus,
requires us to interpret the TSA

We nust construe the TSA so as to give effect to the intent of

the enacting legislature. Union Bankers Ins. Co. v. Shelton, 889

S.W2d 278, 280 (Tex. 1994); Sorokolit v. Rhodes, 889 S.W2d 239,

241 (Tex. 1994). “Legislative intent can be inferred from the
absence or presence of a particular provisioninastatute.” Geen
v. Watson, 860 S.W2d 238, 244 (Tex. App. - Austin 1993, n.wh.)
(citing Murrison v. Chan, 699 S.W2d 205, 208 (Tex. 1985)). Albeit

the Texas legislature saw fit to expressly afford an aggrieved
seller the right to seek conpensatory danmages, costs, and
attorney’s fees pursuant to his TSA claim conspicuously absent
from Article 581-33D s renedial schene is a provision for the
recovery of exenplary damages. The legislature s express nention
of one person, thing, consequence, or class is tantanmount to the

express exclusion of all others. Cole v. Huntsville Menoria

Hosp., 920 S.W2d 364, 372 (Tex. App. - Houston [1st Dist.] 1996,

wit requested); Lenhard v. Butler, 745 S.W2d 101, 105 (Tex. App.
- Fort Worth 1988, wit denied). W therefore cannot consider the
Texas legislature’s failure to include exenplary damages in the
[ist of elenents of relief for violations of the TSA to be a nere

oversi ght .16

®That portions of the TSA were nodel ed after the Securities
Act of 1933 and the Securities Exchange Act of 1934 is evident.
See Tex. Rev. Cv. Stat. Ann. art. 581-33 (West Supp. 1996)
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Al so, Apprill’s argunent that the “in addition to” | anguage of
Article 581-33Mcreates a right to exenpl ary damages under the TSA
is equally unavailing. The Comrentary to Article 581-33 provides,
Wth respect to Article 581-33M

The parenthetical reference to exenplary danmages repl aces--
wi t hout substantive change--references at the end of old 88§
33AIY] and 33C to exenplary damages and art. 4004 (now
Busi ness & Commerce Code § 27.01). Thus all comon |aw and
statutory liabilities outside the Texas Securities Act,
including 8 27.01 (which permts triple damages in sone
i nstances), renmain intact and nay be used along with the Texas
and U.S. Securities Act liabilities.

(Enphasi s added). As these comments and Article 581-33M s headi ng

Comrent - 1977 Amendnent, prepared by Commttee on Securities and
| nvest nent Banking of the Section on Corporation, Banking and
Busi ness Law of the State Bar of Texas (hereinafter “Commentary”).
Because of the obvious simlarities between the TSA and the federal
securities acts, Texas courts look to decisions of the federa
courts to aid in the interpretation of the TSA See Searsy v.
Commercial Trading Corp., 560 S.W2d 637 (Tex. 1977); Anheuser-
Busch Cos. v. Summt Coffee Co., No. 05-92-00389-CV, 1996 W. 14061
at *6 (Tex. App. - Dallas Jan. 12, 1996, n.w. h.); Canpbell v. C D
Payne & Celdermann Sec., Inc., 894 S.W2d 411, 417 (Tex. App. -
Amarillo 1995, wit denied); Star Supply Co. v. Jones, 665 S. W2d
194, 196 (Tex. App. - San Antonio 1984, n.w.h.). Accordingly, it
is persuasive that we have held exenplary danages are not
recoverabl e under those provisions of the federal securities acts
that correspond to Article 581-33. See Jones v. Mles, 656 F.2d
103, 108 n.8 (5th Gr. 1981); HIll York Corp. v. Anerican Int’
Franchi ses, Inc., 448 F.2d 680 (5th Cr. 1971).

YApprill argues that, prior to the 1977 Arendnent to the TSA,
Article 581-33A(2) specifically provided for the recovery of
exenpl ary danmages upon proof that the msrepresentation was
willfully nade. Accordingly, Article 581-33M after anmendnent,
preserves that right of recovery. However, Apprill fails to
acknow edge that the Comments to the 1963 Anendnent whi ch added t he
exenpl ary damages | anguage to Article 581-33A(2) provide that this
| anguage was added to “enphasi ze the preservation of rights under
Art. 4004,” (now Bus. & Comm Code Ann. § 27.01--statutory fraud).
Thus, the purpose of this |language was not to create a right to
exenpl ary damages under the TSA, but to preserve that right under
the statutory fraud cause of action in the Business and Conmerce
Code.
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(i.e., “Saving of Existing Renedies”) suggest, this provision
merely confirnms that other theories of liability that yield relief
for the sane transaction that gives rise to a cause of action under
the TSA and that, unlike the TSA, allow recovery of exenplary
damages are not preenpted by the TSA. 18 Consequently, Article 581-
33M does not create a separate, affirmative right to exenplary
damages on a cause of action under the TSA
Apprill further contends that Chapter 41 of the Texas G vi

Practice and Renedi es Code, entitled “Exenplary Damages,” creates
a right to recover exenplary damages under the TSA. See Tex. Cv.
Prac. & Rem Code Ann. § 41.001 et seq. (West Supp. 1996). Section
41.002(a) states that Chapter 41 “applies to any action in which a
cl ai mant seeks exenplary damages relating to a cause of action.”
Section 41.002(b) contains an exclusive list of actions to which

Chapt er 41 does not apply. Apprill makes much of the fact that the

8\W¢ note that the Commentary with respect to Article 581-33D
di scussing the recovery of attorney’s fees on a TSA cl ai m states:

New par.(7) allows a court to award attorneys fees to a
successful plaintiff if the court finds that this would be
equitable in the circunstances. . . . All the circunstances
shoul d be considered, e.g. the conduct of the defendant in the
transaction (for exanple, fees are nore appropriate against a
fraudul ent defendant than against a negligent or careful one),
the conduct of the plaintiff in the transaction, the conduct of
both parties in the lawsuit, whether the defendant benefited
fromthe violation, and whether there was a special or fiduciary
relationship between the plaintiff and defendant. Recovery of
exenpl ary damages for the sane transaction, under common | aw or
Business & Commerce Code 8 27.01, should also be considered,
since such danmages serve in part to cover attorneys fees.

(Enphasi s added). This discussion further indicates the Commttee
did not contenplate that exenplary danages, along wth attorneys
fees, were recoverabl e under the TSA.
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TSA is not excluded by 8 41.002(b) and argues that the Texas
| egi slature purposefully avoi ded expressly precluding recovery of
exenpl ary damages under the TSA, thereby indicating its intent to
af ford such a renedy.

The better reading of Chapter 41, however, is that it nerely
sets standards for and limts upon an award of exenplary damages
when the underlying cause of action subject to Chapter 41's terns
makes recovery of such damages available. This viewis buttressed
by the Texas | egi sl ature’s purpose for enacting Chapter 41. Facing
i ncreasing cost and unavailability of liability insurance as a
result, in part, of a lack of predictability in the state’s civil
justice system the Texas |legislature enacted “tort reform
measures,” which included Chapter 41, ained at restoring and
mai nt ai ni ng reasonabl e predictability in the Texas system See id.
8§ 41.001 historical and statutory notes (referring to Tex. Cv.
Prac. & Rem Code Ann. 8 9.001 historical and statutory notes (\West
Supp. 1996) for provisions of 1987 Act detailing legislative
findings and purpose underlying enactnent of Chapter 41). The
provi sions of Chapter 41, thus, were not intended to create new
avenues for the recovery of exenplary damages, but to provide
ascertai nabl e standards for and reasonable limts upon the recovery
of such damages under those causes of action already determned to

support such clains.?®® In so doing, the legislature provided

®For exanple, 8 41.002(b) provides: “This chapter establishes
the maxi num exenpl ary damages that nmay be awarded in an action
subject to this chapter, including an action for which exenplary
damages are awarded under another law of this state.” Tex. Cv.
Prac. & Rem Code Ann. 8 41.002(b) (West Supp. 1996). Likew se, 8
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liability insurers concrete guidelines by which they coul d eval uate
the extent of their potential exposure, thereby making it nore
attractive toinsurers to i ssue coverage in the state at affordabl e
rates. Apprill’s contention that Chapter 41 creates a right to
exenpl ary damages on a TSA cause of action, thus, is incorrect.
Finally, we recognize that inplicit in Apprill’s argunent is
the contention that, even if exenplary danages are not an el enent
of recovery for a violation of the TSA, Article 581-33M s saving
| anguage allows a TSA claimant to recover, in addition to the
actual danmages awarded on a TSA cl aim exenpl ary danages awar ded on
any other claimon which the TSA claimant has received favorable
findings and which supports such an award, like a 8§ 27.01 or
comon- |l aw fraud claim In effect, Apprill wants to be able to
pi ece toget her the nost favorable portions of the jury s verdict to
maxi m ze his recovery. Recal I, however, that under Texas |law a
party who submits nunerous theories of liability to the jury, and
who obtains findings of liability on two or nore of those theories,

isentitledtoonly a single recovery. Boyce Iron Wrks, Inc., 747

S.W2d at 787. If the party fails to elect prior to entry of
j udgnment under which theory he wi shes to recover, the trial court

must enter judgnent under the theory that affords the party the

41.003 is entitled “Standards for Recovery of Exenpl ary Danmages,”
and states that “exenplary damages nay be awarded only if the
cl ai mant proves by cl ear and convi nci ng evi dence that the harmw th
respect to which the clai mant seeks recovery of exenplary damages
results from. . . (1) fraud; (2) malice; or (3) wlful act or
om ssion or gross neglect in wongful death actions.” Id. §
41.003(a). Section 41.008 puts a cap on the anmount of exenplary
damages that nmay be awarded. 1d. § 41.008.
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greatest recovery. Birchfield, 747 S W2d at 367. Apprill’s m x-

and-match theory, then, creates a quandary of questions. ?°
Texas courts have yet to address this issue. Qur only

guidance lies in dicta in Holland v. Hayden, 901 S.W2d 763 (Tex.

App. - Houston [14th Dist.] 1995, wit denied). In a footnote, the
court stated:

We have neither been cited nor have we found a Texas opinion
which directly addresses whether a plaintiff my pick and
choose anobng damages elenents arising under alternative
theories of recovery. However, current statenents of Texas
| aw and a federal opinion[, CGvyak v. Lenon, 919 F.2d 320, 326
(5th Gr. 1990),] suggest not.

Id. at 767 n.8.2 Although dicta, we find this assessnent by the

20For exanple, when determ ning which theory provides the
greatest recovery, does the trial court conpare only the actua
damages awards under each theory, |eaving any exenplary danmages
award to be added to the | argest actual damages award regardl ess of
the theory that produces the exenplary danmages award? |f so, what
if the theory producing the | argest actual damages award does not
all ow recovery of exenplary danages? |[If, as in this case, only
sone of the theories upon which the party prevails afford for the
recovery of exenplary damages, should the district court add the
actual and exenpl ary danmages awar ded under those theories together
and conpare that total anount of damages to the actual damages
anount awar ded under the theories that do not all ow for recovery of
exenpl ary danages to determ ne the theory providing the greatest
recovery?

2lQur research al so uncovered Hel mv. Landry Serv. Co., No. O01-
94-00348-Cv, 1995 W. 319014 (Tex. App. - Houston [1lst Dist.] My
25, 1995, wit denied). Al t hough Hel m was not designated for
publication, and therefore under Tex. R App. P. 90 the opinion may
not be cited as authority, we find it instructive. |In Helm the
jury made the following awards to the plaintiff:

(1) for defendant’s m sappropriation of plaintiff’s trade
secret, actual damages of $1,017,000 and exenplary damages of
$250, 000;

(2) for defendant’s wunfair conpetition, actual danages of
$404, 806;

(3) for defendant’s actual fraud, actual danages of $500, 000 and
exenpl ary damages of $400, 000; and

(4) for defendant’s constructive fraud, actual danages of
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Texas Court of Appeals acutely persuasive, see, e.q., St. Paul Ins.

Co. v. Rakkar, 838 S.W2d 622 (Tex. App. - Dallas 1992, wit

denied) (reformng judgnent to award plaintiff actual and punitive
damages on his breach of duty of good faith and fair dealing claim
after concluding that trial court incorrectly trebled actual
damages awar ded on | nsurance Code cl ain), and concl ude that Apprill
cannot cut and paste elenents of relief arising from different
theories of recovery. Thus, Apprill cannot tack any exenplary
damages award based on his 8 27.01 or common-law fraud theories

onto his TSA actual danmages award.

C. Quest’s breach of contract claim
1. Apprill’s affirmative defenses
Apprill argues the district court, upon remand, erred by

$500, 000 and exenpl ary danmages of $400, 000.

The judgnment awarded the plaintiff actual damages of $1,017, 000
under the m sappropriation theory and exenpl ary damages of $400, 000
under either the actual or constructive fraud theory.

In response to the defendant’s conpl aint about the structure of
the award, the court held:

When a party tries a case on two or nore alternative theories
of recovery, and a jury returns favorable findings on two or
nmore of the theories, the party has a right to judgnent on the
theory entitling it to the greatest relief. W are not aware of
any authority, and [plaintiff] cites none, giving a prevailing
party the right to choose an actual damage award under one
theory and an exenplary damage award under another theory.
Rat her, as in Boyce Iron Wirks and its progeny, the prevailing
party is entitled to judgnent on the single theory under which
it recovered the greatest relief. Here, that theory is
m sappropriation of a trade secret.

Id. at *5 (citations omtted). Accordingly, the court reforned the
judgment to award the plaintiff $1,017,000 of actual danages and
$250, 000 of exenpl ary danmages.
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entering judgnent for Quest onits breach of contract clai mw t hout
addressing his affirmative defenses under Rule 10b-5 and the TSA
In the first appeal, however, a panel of this court affirnmed
Quest’s breach of contract claim stating: “On the facts of this
case, Apprill ratified the Stock Purchase Agreenent as a matter of

| aw and was barred fromasserting his m stake and fraud defenses to

the contract.” Quest Medical, Inc. v. Apprill, No. 92-1067, slip
op. at 8 (5th Gr. July 16, 1993). In a footnote, the panel
further concluded that Apprill voluntarily wthdrew his TSA

affirmati ve defense at the first trial and that any claimto the
contrary was not preserved for appeal. 1d., slip op. at 9 n. 4.
The | aw of the case doctrine precl udes reexam nati on of issues
deci ded on appeal, either by the district court on remand or by the
appellate court itself wupon a subsequent appeal. Conway V.
Chem cal lLeanman Tank Lines, Inc., 644 F.2d 1059, 1061 (5th Gr.

1981). This rule applies whether the issue was deci ded expressly
or necessarily by inplication. 1d. The |aw of the case doctri ne,
however, is not inviolable; an appellate court decision is to be
followed in all subsequent proceedings in the sanme case unless
evidence in the subsequent trial is substantially different, the
prior decision was clearly erroneous and would work nanifest
injustice, or controlling authority has in the interim nade a

contrary rule of law applicable. Illinois Cent. GQulf RR Co. V.

International Paper Co., 889 F.2d 536, 539 (5th Cr. 1989).

The earlier panel of this court sustained Quest’s breach of

contract claim and rejected Apprill’s affirmative defenses. It
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remanded only the question of the anobunt of damages for the breach.
The district court granted sunmary judgnent on the danages issue,
rejecting Apprill’s asserted defenses under the |aw of the case
doctrine. The district court properly invoked the doctrine.

2. Prej udgnment interest rate

The district court awarded Quest prejudgnent interest on its
breach of contract damages at a rate of 10% per annum conpounded
daily. Apprill argues the appropriate rate is 6%sinple interest.

State | aw governs the award of prejudgnent interest. FESLICv.

Texas Real Estate Counselors, Inc., 955 F.2d 261, 270 (5th Gr.

1992). Under Texas |aw, prejudgnent interest may be awarded under

either contractual or equitable theories. Perry Roofing Co. V.

Acott, 744 S.W2d 929, 930 (Tex. 1988). Judgnents based on
contracts earninterest at the rate specified in the contract. Tex.
Rev. Cv. Stat. Ann. art. 5069-1.05 8§ 1(1) (West Supp. 1996). If
the contract specifies no rate of interest, “interest at the rate
of six percent per annum shall be allowed on all . . . contracts
ascertaining the sum payable.” Tex. Rev. CGv. Stat. Ann. art.
5069-1. 03 (West 1987). If the sum payable is not ascertainable
from the contract, prejudgnent interest nay be appropriate in
equity, the rate being that specified in Tex. Rev. Cv. Stat. Ann.
art. 5069-1.05 (West Supp. 1996).2%2 Perry Roofing Co., 744 S. W 2d

2Article 5069-1.05 provides, in relevant part:

Sec. 2. Except as provided Section 1 of this article, al
judgnents, together with taxable court costs, of the courts of
this state earn interest, conpounded annually, at the rate
published by the consuner credit conm ssioner in the Texas
Regi ster. The consuner credit conm ssioner shall conpute on the
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at 930. See also Axelson, Inc. v. McEvoy-WIllis, 7 F.3d 1230, 1234
(5th Cr. 1993).

Apprill admts the Agreenent did not specify any rate of
i nterest, but argues the sumpayabl e for breach of the contract was
reasonably ascertainable from the contract in Ilight of the
circunstances, such that Article 5069-1.03's 6% rate applies.
Quest contends the agreenent is silent on the neasure of danmages,
thus a 10% rate is proper. Wether the Agreenent is a contract
“ascertaining the sumpayable” within the neaning of Article 5069-
1.03 is controlling.

The requirenent that the contract set out a sum payable is

i berally construed. La Sara Gain Co. v. First Nat’l Bank of

Mercedes, 673 S.W2d 558, 567 (Tex. 1984). In fact, “[i]t is
sufficient . . . if the contract provides the conditions upon which
liability depends and fi xes a neasure by which the sum payabl e can
be ascertained with reasonable certainty, in the light of the

attending circunstances.” 1d. (quoting Federal Life Ins. Co. V.

Kriton, 249 S. W 193, 195 (Tex. 1923)). However, “[i]f the
contract does not ‘unanbiguously[] establish the anount owed,’

article 5069-1.05 applies.” Axelson, Inc., 7 F.3d at 1234. Review

of the method by which the district court arrived at the breach of

contract damages anount reveal s that the neasure of damages was not

15th day of each nonth the judgnent interest rate . . . . The
interest rate so conputed shall be the judgnent rate, except that
if the rate so conputed is less than 10 percent, the judgnent
interest rate shall be 10 percent

Tex. Rev. Cv. Stat. Ann. art 5069-1.05 § 2 (West Supp. 1996).
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di scernable fromthe face of the Agreement.? Thus, the district
court correctly awarded Quest prejudgnent interest at 10% per

annum conpounded daily. Lafarge Corp. v. Hartford Casualty Ins.

Co., 61 F.3d 389, 401-02 (5th Gr. 1995); Axelson, Inc., 7 F.3d at

1234.
[11. CONCLUSI ON
Based on the foregoing discussion, we conclude that the
district court properly granted judgnment notw thstanding the
verdi ct and only awardi ng Apprill $101, 027 i n actual danmages on his

TSA cause of action, and thus its judgnent is AFFI RVED

2The parties stipulated to the anbunt of Quest’'s breach of
contract damages, which Quest cal cul ated as:

(D As of August 29, 1989, Apprill had 16,600 shares of
Henotec, Inc. (“Henotec”) stock which he had sold to Quest under
the Stock Purchase Agreenent but had not yet tendered.

(2) On that date, one share of Henptec was convertible into .61
shares of Bio-Mdicus stock, so that the 16,600 shares of
Henotec were convertible into 10,126 shares of Bi o-Medi cus.

(3) Also on August 29, 1989, Bi o- Medi cus shares were tradi ng at

$18.00 per share. Therefore, the value of Apprill’s renmaining
Henot ec shares was $182, 268. 00.

(4) Quest was obligated to pay Apprill $76,775.00 for his
remai ni ng Henotec shares under the Stock Purchase Agreenent.
(5) Thus, Quest’s damages due to Apprill’s failure to deliver

the remaining shares on August 29, 1989 are $105,493.00, the
di fference between the market value of the shares on that date
and the anount Quest was obligated to pay for them

The district court adopted this conputation.
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