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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore POLI TZ, Chief Judge, and H LL" and DeMOSS, Circuit Judges.
POLI TZ, Chief Judge:

Ronal d P. Reed appeal s the denial of his petition for the wit
of habeas corpus. For the reasons assigned we reverse and renmand.
BACKGROUND

In 1986 Ronald P. Reed was convicted in Texas state court of
aggravat ed sexual assault and sentenced to life in prison. Reed's
conviction was affirmed on direct appeal.? In affirmng his
conviction the court of appeals declined to reach the nerits of his
Bat son? cl ai m because Reed failed to provide a conplete transcript

of the voir dire examnation.® The court of appeals based its

"Circuit Judge for the Eleventh Circuit, sitting by
desi gnati on.

'Reed v. State, 751 S.W2d 607 (Tex.App.—ballas 1988, no
pet.).

2Bat son v. Kentucky, 476 U S. 79, 106 S.Ct. 1712, 90 L.Ed.2d
69 (1986).

*Reed.



conclusion on the "well settled [rule] that conplaints as to voir
dire error cannot be reviewed in the absence of a transcription of
the conplete voir dire exam nation."* A conplete transcription of
the voir dire exam nation does not exist because Reed's counse
informed the trial court that he did not desire the court reporter
to make such a record.® The questioning of sonme panel nenbers,
however, was recorded and there is a transcript of the Batson
heari ng.

Reed did not file a petition for discretionary review by the
Court of Crimnal Appeals but, rather, filed a state petition for
the wit of habeas corpus in accordance wth Tex. Code
CrimProc. Ann. art. 11.07, alleging the Batson claim The Court of
Crim nal Appeal s denied the petition without witten order. Having

fully exhausted his state renedies, Reed filed the instant petition

“1d. at 610.

Tex. Code CrimProc. Ann. art. 40.09, 8§ 4 (Wst 1979)
(repealed) states, in relevant part, "[a]t the request of either
party the court reporter shall take short-hand notes of all trial
proceedi ngs, including voir dire examnation...." This provision
of the Texas Code of Crim nal Procedure has been repeal ed and
repl aced, effective Septenber 1, 1986, by Tex. R App. Proc. 50.
Enmery v. State, 800 S.W2d 530 (Tex.Cr. App.1990) (en banc).
Nevertheless it applies to the defendant's obligation to request
the court reporter to take short-hand notes of voir dire because
the trial was conpleted before the effective date of
Tex. R App. Proc. 50. 1d. However, Tex.R App.Proc. 50(d), which
states "[t]he burden is on the appellant ... to see that a
sufficient record is presented to show error requiring reversal,"
applies to the filing of the statenent of facts, which were filed
on Septenber 12, 1986, and the transcript, which was filed on
Cctober 20, 1986. I1d. at 531 & n. 2 (internal quotations
omtted) ("[A]ppellate procedures and steps conpleted or required
to have been conpleted on or after Septenber 1, 1986, shall be
governed by the procedural requirenents of the Texas Rul es of
Appel l ate Procedures in crimnal cases, regardless of when notice
of appeal was given.").



for the wit of habeas corpus advancing the Batson claim The
petition was referred to a magi strate judge who i ssued a report and
recomendation concluding that the petition should be denied
because Reed procedurally defaulted on the Batson claim The
district court adopted the report and recommendati on and deni ed t he
petition. Reed filed a notion for CPC which we granted.
ANALYSI S

A federal court will not review a question of federal |aw
decided by a state court if its decision rests on a state ground,
ei ther substantive or procedural, that is independent of the nerits
of the federal claimand is adequate to support the judgnent.® A
state ground is "independent" if the last reasoned state court
opinion’” clearly and expressly indicates that its judgnent is
i ndependent of federal law.® A state procedural rule is adequate
only if it was firmy established at the time it was applied.?®
Moreover, it nust be "strictly or regularly followed by the
cogni zant state court ... [and] strictly or regularly applied
evenhandedly to the vast majority of simlar clains."?0

The issue presented in this case is whether the state

procedural rule relied on by the court of appeals in Reed is

SAnps v. Scott, 61 F.3d 333 (5th Cir.1995).

Yl st v. Nunnenmaker, 501 U.S. 797, 111 S. C. 2590, 115
L. Ed. 2d 706 (1991).

8ANDS.

SFord v. Georgia, 498 U S. 411, 111 S.C. 850, 112 L.Ed.2d
935 (1991).

%Anps, 61 F.3d at 339 (enphasis in original).
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adequate.! This is a question of law that we review de novo. !?
Respondent naintains that Texas courts regularly refuse to reach
alleged voir dire errors where the defendant fails to provide a
conplete voir dire transcript. Respondent cites four Court of
Crim nal Appeals cases to support his position.®® |In each of these
cases, the Court of Crimnal Appeals held that the appellant's
argunent concerning voir dire error nust fail because he did not
supply a conplete transcript of voir dire. A close exam nation of
t hese cases, as well as Payton v. State, ! reveals that Texas |aw
precludes review of an alleged voir dire error if the defendant
fails to provide a sufficient record from which the court may
di scern such error rather than absolutely precluding review of an

all eged voir dire error absent a conplete transcription of the voir

1The court of appeals in Reed clearly and expressly
indicated that its judgnent is independent of federal |aw. See
Reed.

12Anos.

13See e.g., Burkett v. State, 516 S.W2d 147
(Tex. Crim App. 1974) (restriction of voir dire questioning
unrevi ewabl e absent entire record of voir dire); Gaves V.
State, 513 S.W2d 57 (Tex.Crim App. 1974) (prosecutor's inproper
remar ks unrevi ewabl e absent entire voir dire record); WMagee v.
State, 504 S.W2d 849 (Tex.Crim App. 1974) (court cannot determ ne
whet her a juror inproperly conceal ed bias in absence of conplete
record of voir dire); Cuerrero v. State, 487 S.W2d 729
(Tex. Crim App. 1972) (whether court erred by refusing to excuse
menbers of venire for bias may not be determ ned w thout conplete
voir dire transcript).

14572 S.W2d 677 (Tex.Crim App.1978). In Payton, the court
stated "when the issue concerns denial of a challenge for cause
or exclusion of a qualified venireman, only the exam nation of
t he individual venireman need be in the record."” Id. at 680.
The court al so distinguished Burkett and other cases which
require a conplete voir dire transcript to reach an alleged voir
dire error. 1d.



dire exam nation.®®

The cases relied upon by respondent do not control the
resolution of this matter because we nust focus on the application
of the bar in the context of a Batson claim This narrow focus is
mandat ed by the cl ai mspecific nature of the procedural bar and our
statenent in Anpbs that in order to determ ne the adequacy of a
procedural bar we nust enphasi ze the application of the bar to the
specific constitutional claimat issue.?®

Reed is the first reported decision in which a Texas appell ate
court refused to reach a Batson cl ai mbecause the defendant failed
to provide a conplete voir dire transcript. As such, the court of
appeal s' refusal to reach Reed's Batson claimdue to his failureto
provide a conplete voir dire transcript "does not even renotely
satisfy the requirenent ... that an adequate and i ndependent state
procedural bar to the entertai nnent of constitutional clains nust

have been "firmy established and regularly foll owed' by the tine"

15See Tex. R App. Proc. 50(d) (appellant nust provide a
sufficient record fromwhich to discern error); see also
Tex. Code CrimProc. Ann. art 40.09 (West 1979) (repeal ed).
Despite its broad statenent concerning the "well settled rule"
that a court may not reach a voir dire error without a conplete
voir dire transcript, the court in Reed inplicitly recogni zed the
claimspecific nature of the procedural bar by reaching the
merits of Reed's point of error concerning a challenge for cause
despite the lack of a conplete transcription of voir dire.

*Anps. See al so Andrews v. Deland, 943 F.2d 1162, 1190
(10th Cr.1991) ("The test ... is whether the [state] courts
actual application of the procedural default rule to all simlar
cl ai ns has been evenhanded in the vast majority of cases."),
cert. denied, 502 U S. 1110, 112 S.Ct. 1213, 117 L.Ed.2d 451
(1992); Dugger v. Adans, 489 U. S. 401, 109 S. C. 1211, 103
L. Ed. 2d 435 (1989) (concluding that state court faithfully
applied its procedural bar to vast majority of cases raising sane
type of constitutional clainm.



it was applied. Mreover, the authority cited by the respondent
indicating that Reed's application of the procedural bar has been
followed by other courts of appeal!® is inapposite because the
subsequent application of a bar does not support the concl usion
that it was firmy established at the tine Reed was deci ded.

The judgnent appealed is REVERSED and the matter i s REMANDED

for further proceedi ngs consistent herewth.

YFord, 498 U.S. at 424, 111 S.Ct. at 857-58.

8Only one reported decision, Guilder v. State, 794 S. W 2d
765 (Tex. App. —bBallas 1990, no pet.), simlarly refuses to reach a
Batson claimin the absence of a conplete voir dire transcript.
Several unpublished opinions (which have no precedential val ue)
have applied this bar. See e.g., Sturkie v. State, 1995 W
496619 (Tex. App. —Houston [1st Dist.] 1995, no pet.); Smth v.
State, 1995 WL 26805 (Tex. App. —bBallas 1995, pet. ref'd); Black
v. State, 1993 WL 95856 (Tex. App.-—Pballas 1993, no pet.); Jones
v. State, 1992 W. 296934 (Tex. App. —Houston [14th Dist.] 1992, no
pet.); Brown v. State, 1992 WL 76538 (Tex. App. —ballas 1992),
aff'd on other grounds, 856 S.W2d 177 (1993); Taylor v. State,
1991 W 284473 (Tex. App. —bal las 1991, no pet.); Watt v. State,
1991 W 134602 (Tex. App. —bBallas 1991, no pet.). Texas courts
have not been universal in refusing to reach a Batson claimin
the absence of a conplete transcript. In Allen v. State, 753
S.W2d 792 (Tex. App. —Beaunont 1988, no pet.), a Texas appeal s
court decided the nmerits of the defendant's Batson claimafter
noting the lack of a conplete transcript. Simlarly in Gator v.
State, 1992 WL 33163 (Tex. App. —bBallas 1992, pet. ref'd), an
unpubl i shed case, a Texas appeals court decided the nerits of the
defendant's Batson claimdespite the his failure to provide a
conplete transcript of voir dire.
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