IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60826

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
MO SES ESCAM LLA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 1, 1995

Before KING SM TH, and STEWART, Circuit Judges.
PER CURI AM

Moi ses Escam || a appeal s the two-year term of inprisonnent
i nposed by the district court when it revoked his supervised
rel ease. Escamlla recognizes that this court (together with al
other circuit courts that have addressed the issue) has
consistently held that the policy statenents in Chapter 7 of the
Sentencing Guidelines are nerely advisory and that a court only

need consider themin rendering a decision. See, e.q., United

States v. Mathena, 23 F.3d 87, 92 (5th Gr. 1994). Escam |l a

argues, however, that after the anmendnent of 18 U S.C. 8§

3553(a)(4) by the Violent Crine Control & Law Enforcenent Act of



1994, the statute now requires that a district court sentence a
supervi sed rel ease violator within the sentenci ng range
prescribed by the Sentencing Conm ssion's "policy" statenents
concerning violations of probation and supervi sed rel ease, even

t hough the Sentencing Comm ssion itself states that these policy
statenents are not mandatory. The Court of Appeals for the Sixth
Circuit addressed and rejected this argunent in a well-reasoned

opi ni on by Chief Judge Merritt in United States v. West, 59 F. 3d

32 (6th Gr. 1995), cert. denied, No. 95-6370, 1995 W 625069
(U.S. Nov. 13, 1995). W too reject this argunent for the
reasons set out in West. Unless and until the Sentencing

Commi ssion issues guidelines for Chapter 7 or changes the policy
statenents to guidelines or Congress unequivocally |egislates
that the policy statenents in Chapter 7 are binding, this court
W Il not reduce the flexibility of the district courts in

sent enci ng supervi sed rel ease viol ators.

Escam |l a's sentence is hereby AFFI RVED

! Pub. L. No. 103-322, 108 Stat. 1976 (Sept. 13, 1994).
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