IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60788

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
GCLORI A PEREZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Novenber 21, 1995
Before KING SM TH, and STEWART, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

This matter involves a challenge to a continuing prosecution
as a violation of the Double Jeopardy Clause of the Fifth Anmend-
ment. The district court denied a notion to dismss the indict-
ment. Concl udi ng that the prosecution violates the Doubl e Jeopardy
Cl ause, we reverse and remand wth instructions to dismss the

i ndi ct nent.



| .

Def endant Goria Perez and her four children entered the
United States in a private vehicle via the border checkpoint at
Fal furrias, Texas. Border Patrol officers discovered ninety-six
kil ograns of mari huana in the vehicle, arrested Perez, and seized
t he vehicle.

A grand jury issued an indictnent charging Perez wth
possession of mari huana with intent to distribute, a violation of
21 U S.C 88 841(a)(1l) and 841(b)(1)(C. The United States then
brought an in rem civil proceeding seeking forfeiture of the
vehicle under 21 U S.C. § 881(a)(4).

Perez and the governnent filed a “Stipulation of Settlenent”
in which Perez agreed that the car woul d be forfeited to the United
States. The district court approved the “Stipulation of Settle-
ment” in an “Agreed Order of Forfeiture and Dismissal,” in which
the court ordered forfeiture of the vehicle and dism ssal of the
forfeiture action.

Perez noved to dismss the indictnent, claimng that the
ongoi ng crim nal prosecution violated the Doubl e Jeopardy O ause’s
prohi bition against nultiple punishnents. The district court
deni ed the notion.

During the hearing on the notion to dismss, the court heard
evidence with regard to the forfeiture. A special agent of the
Drug Enforcenment Adm nistration testified that the governnent’s
costs for investigating the Perez case anpbunted to $11, 000, not

including the costs of the United States Attorney or of the



district court. This agent also testified that the street val ue of
t he mari huana was about $128, 000 and that the proceeds from sal es
of the drug probably would have left the country. The agent
calculated the value of the vehicle at $22,000, whereas Perez
testified that she had paid $31,000 for it.

The court’s denial of the notion included a proportionality
review of the forfeiture, which involved consideration of whether
the anount forfeited bore a rational relation to the governnent’s
costs. The court found that it did and that the forfeiture renoved
a “tool of the [drug] trade” fromPerez. The court also found that
the value of the car was $23,000, that the forfeiture was not
overwhel m ngly di sproportionate to the governnent’ s costs, and t hat
the forfeiture therefore bore a rational relation to a renedia
pur pose: reinbursing the governnent and society for the costs of

Perez’s al |l egedly wongful conduct.

.
The governnent clains that we have no jurisdiction to hear
Perez's appeal, noting the federal |aw s general disapproval of
interlocutory appeals, particularly in crimnal cases. See Abney

v. United States, 431 U S. 651, 656-57 (1977) (opining that such

appeals are generally disfavored). Despite this underlying
presunpti on, however, federal courts have entertainedinterlocutory
appeal s from orders denying dismssal of an indictnment on double

j eopardy grounds. 1d. at 651; United States v. Tilley, 18 F. 3d 295

(5th Gr. 1994), cert. denied, 115 S. C. 574 (1994); see generally




Cohen v. Beneficial Indus. Loan Corp., 337 U. S. 541 (1949) (hol ding

certain collateral orders appeal able). The Abney Court held that
federal courts of appeals nmay hear double jeopardy clains on
interlocutory appeal under the collateral order doctrine of Cohen:

[ Sjuch orders fall within the small class of cases that
Cohen has pl aced beyond the final judgnent rule. In the
first place there can be no doubt that such orders
constitute a conplete, formal, and, in the trial court,
final rejection of acrimnal defendant’s doubl e j eopardy
claim.

Mor eover, the very nature of a doubl e jeopardy claim
is such that it is collateral to, and separable fromthe
principal issue at the accused’'s inpending crimnal
trial, whether or not the accused is guilty of the
of fense char ged.

431 U. S. at 659 (enphasis added).

The governnent tries to distinguish Abney on the ground that
Abney i nvol ved a mul ti pl e- prosecuti on doubl e j eopardy anal ysi s, not
a nul tipl e-puni shnent analysis as in this case. That argunent is
foreclosed by Tilley, in which we took jurisdiction under Abney,
W t hout discussion, of an interlocutory appeal froma refusal to
dismss an indictnent. See Tilley, 18 F.3d at 297. The notion to
dismss inTilley nade the sane doubl e j eopardy argunent that Perez
makes here (a violation of the clause’'s prohibition on nultiple
puni shnent s) . . oido Gven Abney and Tilley, there is no

gquestion that we have jurisdiction over Perez’'s appeal.

L1l
A recent Suprenme Court decision resolves the ripeness
question, although the case before the Court did not have precisely

the sanme posture as does the one before us. In Wtte v. United
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States, 115 S. . 2199 (1995), the governnent appealed a district
court order granting defendant’s notion to dism ss an indictnent
based on the nultiple punishnents prong of the Double Jeopardy
Cl ause. |d. at 2203-04. On appeal, a panel of this court reversed
and renmanded, and that judgnent was affirned, with the Court
hol ding the case to be ripe for appellate review even though the
defendant had not yet been convicted of the charges in the
contested indictment. [d. at 2205.

The defendant in Wtte had pleaded guilty to conspiring and
attenpting to possess mari huana with intent to distribute. 1d. at
2202-03. During sentencing, the district court took into account
evi dence of wuncharged crimnal conduct relating to cocaine and
enhanced t he def endant’ s sent ence based upon that evidence. |d. at
2203. A subsequent indictnent on the cocai ne charges issued and
was di sm ssed on the ground that the conduct form ng the basis of
the i ndi ct ment had al ready been used to “puni sh” the defendant when
his sentence on the nmarihuana counts had been enhanced, thus
creating a double jeopardy violation. 1d. at 2203-04.

In Wtte, as in Perez, there was sone question as to whether
t he defendant had been placed in jeopardy prior to the contested
indictnment. |In Perez, the prior proceeding all eged by defendant to
have pl aced her in jeopardy was a civil forfeiture proceeding. 1In
Wtte, the prior proceeding was a sentencing in which the conduct
formng the basis of the contested indictnent had been taken into
account .

The analysis in Wtte denonstrates that the case before us is



ripe:

Petitioner neverthel ess argues that, because the conduct
giving rise to the cocai ne charges was taken i nto account
during sentencing for the marijuana conviction, he
effectively was “punished” for that conduct during the
first proceeding. As a result, he contends, the Double
Jeopardy Cl ause bars the i nstant prosecution. This claim
is ripe at this stage of the prosecution—although
petitioner has not yet been convicted of the cocaine
of fenses))because, as we have said, “courts may not
i npose nore than one puni shnent for the sane of fense and
prosecutors ordinarily may not attenpt to secure that
puni shnment in nore than one trial.” . . . Thus, if
petitioner is correct that the present case constitutes
a second attenpt to punish himcrimnally for the sane
cocaine offenses . . ., then the prosecution may not

proceed.
|d. at 2204-05 (enphasi s added, internal citations omtted). Thus,

if Perez is correct that the present case constitutes a second
attenpt to punish her crimnally for the sane mari huana of f enses,

t he prosecution may not proceed.!?

| V.

The Doubl e Jeopardy Cl ause states: “[N or shall any person be
subj ect for the sane offence to be twice put in jeopardy of life or
linmb.” U S. CONST. AMEND. V. The courts have interpreted this
clause to provide protection fromboth nultiple prosecutions (after
either an acquittal or a conviction) and nultiple punishnents.

See, e.qg., Wtte, 115 S. C. at 2204. In the case before us, the

parties agree that only the multiple punishnents prong is at issue.

1 A sister circuit recently characterized Wtte as “holding that a
mul ti pl e puni shnents double jeopardy claimis ripe for appellate review even
where the claimant has yet to have been a second tinme convicted.” See United
States v. Baird, 63 F.3d 1213, 1215 (3d Cir. 1995), petition for cert. filed

(Cct. 17, 1995) (No. 95-630).
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The core issue in Perez is the sane as that faced in United

States v. Halper, 490 U S. 435 (1989): “[W hether and under what
circunstances a civil penalty nmay constitute punishnment for the
pur pose of the Doubl e Jeopardy Clause.” |d. at 446.2 Announced in
Hal per, the governing |legal standard for resolving this issue is
whet her the civil sanction serves solely a renedial purpose, or
also a retributive or deterrent purpose. Id. at 448. If the
|atter is true, the sanction constitutes puni shnment for purposes of
doubl e j eopardy anal ysi s.

This standard is typically effected as a case-by-case
proportionality review If the sanction is overwhelmngly
di sproportionate to the damages caused by a defendant’s all eged
wrongful conduct, it constitutes punishnment. See id. at 449. Such
a proportionality review nust include an accounting of the
governnent’s damages and costs, see id., to determ ne whether the
sanction was disproportionate. The danmages and costs borne by
society as aresult of the defendant’s unl awful conduct are also to

be consi der ed. See Tilley, 18 F.3d at 298-300.

Austin v. United States, 113 S. C. 2801 (1993), has had a

maj or i npact on the application of the Halper test. |In Austin, the
Court held that civil forfeitures are subject to the Excessive
Fi nes Cl ause of the Eighth Anendnent. [d. at 2803. Austin was not

a doubl e j eopardy case, but the Austin Court’s analysis didinclude

2 The procedural posture of Halper is different, however; the
defendant had been convicted of various crimnal offenses in the first
Pro?eedl ng, and the second, contested proceeding was an ongoing civil

orfeiture.



a determnation of whether civil forfeitures constitute “punish-

ment,” see id. at 2806. Furthernore, it explicitly relied, at
| east in part, on the Hal per puni shnent test to nake that determ -

nati on. ld. at 2812; United States v. $405,089.23, 33 F.3d 1210,

1219 (9th Gr. 1994), anended on denial of reh'g en banc, 56 F. 3d

41 (9th Cr. 1995), petition for cert. filed, 64 US L W 3161

(U.S. Aug. 28, 1995) (No. 95-346).

Austin focused on two statutory forfeiture provisions, 21
U S C 88 881(a)(4) and 881(a)(7). The fornmer is the one before us
now. The Austin Court concluded that all civil forfeitures under
both subsections constitute punishnment. 113 S. C. at 2812. In
drawi ng the puni shnent/non-puni shnent distinction for excessive
fines cases involving these statutory provisions, the Austin Court
applied the sane test used to nake the puni shnent/non-puni shnent
distinction in double jeopardy cases—+.e., the Halper test. |[|d.
at 2812; $405,089.23, 33 F. 3d at 1219; see United States v. Ursery,

59 F.3d 568, 573 (6th Cr. 1995), petition for cert. filed, 64

U S L W 3161 (U S. Aug. 28, 1995) (No. 95-345).

The Austin Court specifically rejected a case-by-case approach
to the punishnment determnation for 88 881(a)(4) and 881(a)(7).
See 113 S. C. at 2810-12 & n.14; $405,089.23, 33 F.3d at 1220

(citing Austin, 113 S. C. at 2812 n.14). In Austin, the Court

explicitly clained to focus on the two statutory provisions “as a
whol e” rather than as individually applied (rejecting Halper’s
approach), stating that “[t]he value of conveyances and real

property forfeitable under 88 881(a)(4) and 881(a)(7) . . . can



vary so dramatically than any rel ati onshi p between t he Governnent’s
actual costs and the anobunt of the sanction is nerely coinciden-
tal.” 113 S, C. at 2812 n.14 (citation omtted). Havi ng
concluded that “forfeiture under these provisions constitutes
‘paynent to a sovereign as punishnment for sone offense,’” id. at
2812 (citation omtted), the Austin Court announced that such

forfeitures constitute punishnent per se. See Usery, 59 F.3d at

573. Thi s cat egori cal approach for such civil
forfeitures—requiring them always to be considered as punish-
ment —ebvi ates the need for proportionality review of the kind
conducted by the district court in this case.

Tilley, which was issued after Austin, offers the governnent
no refuge. It is true that the Tilley court declined to extend an
Austin-style per se approach to civil forfeitures brought under
8§ 881(a)(6) (forfeiture of drug proceeds), a sister provision of

the one at issue in this case. See Tilley, 18 F.3d at 298-99.

Rat her, we deci ded to apply a Hal per-styl e case-by-case approach to

the facts of Tilley. See i d.

It is also true that the facts of Tilley al nost precisely
mrror those of the case before us. The governnent had filed the
civil forfeiture claimprior to the i ssuance of the indictnent; as
in this case, however, the forfeiture claimwas di sposed of prior
totheindictnent. 1d. at 297. |In fact, the forfeiture proceedi ng
was resol ved by neans of a “stipulated forfeiture agreenent,” id.,
just as in the instant case. The overall postures of the cases are

identical: Both defendants brought an interlocutory appeal of a



denial of a notion to dismss the indictnent on double jeopardy
grounds (specifically, the nmultiple punishnments prong).

Despite these simlarities, Tilley does not dispose of the
case before us. The Tilley court was faced with a statutory
provision (8 881(a)(6)) to which the logic of Austin does not
apply, and which is therefore distinctly different from the
provi sion before us in Perez (8 881(a)(6)). See Tilley, 18 F. 3d at
300.

The Tilley court held that, while the forfeitures of convey-
ances and real property may not have any correlation to (nor
proportionality with) the governnent’s and society’'s damages and
costs, the forfeiture of drug proceeds is always directly related
to such damages (as approxi mated by the anount of drugs sold):
"The nore drugs sold, the nore proceeds that will be forfeited. As
we have held, these proceeds are roughly proportional to the harm
inflicted upon governnent and society by the drug sale. Thus, the
logic of Austin is inapplicable to § 881(a)(6)—the forfeiture of
drug proceeds.” Id. By distinguishing Austin thus—+.e.,
acknow edging that forfeitures of conveyances are never propor-
tional to the governnent’s damages, except perhaps by coinci-
dence—the Tilley <court acknowl edged that the purpose of
8§ 881(a)(4) is, at least in part, to punish.

Perez’ s ongoi ng prosecution thus constitutes a second attenpt
to punish her crimnally for the sane mari huana of fenses as does
the civil forfeiture. |t therefore violates the Double Jeopardy

Cl ause and may not proceed. See Wtte, 115 S. C. at 2204-05. No
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proportionality review was required. Accordingly, we REVERSE the

district court’s denial of Perez's notion to dism ss and REMAND

with instructions to disnss the indictnent.

United States v. Perez, No. 94-60788
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KING Circuit Judge, specially concurring:
| concur in the panel's opinion and judgnment because | think

both are | ogi cal extensions of the court's opinionin United States

v. Tilley, 18 F.3d 295 (5th Cr.), cert. denied, 115 S. C. 574

(1994). | wite separately to note the confusion that has been

generated by the Court's decisions in United States v. Hal per, 490

US 435 (1989), and Austin v. United States, 113 S. C. 2801

(1993). Perez is a good exanple of that confusion; it stands
Hal per on its head, but not wthout support from Austin, or at
| east from Austin as construed (not unreasonably) by Tilley.
Traditionally, the civil forfeiture of property involved in
crimnal activity and the crimnal prosecution of the property's
owner for the sanme underlying conduct did not raise issues under

the Double Jeopardy C ause. See, e.qg., United States v. One

Assortnent of 89 Firearns, 465 U S. 354, 362-66 (1984). The

gquestion, which cries out for resolution by the Suprenme Court, is

whet her, or to what extent, Halper and Austin have changed that

rul e.
The Court recognized in Hal per that the governnent my exact
civil sanctions that achieve "rough renedial justice" wthout

rai sing doubl e jeopardy concerns. Accordingly, under Halper it is
ordinarily necessary to examne the particular civil sanction
i nposed on a case-by-case basis to determ ne whether it constitutes
"puni shnent" for double jeopardy purposes. Hal per, 490 U S. at
448; see also id. at 452-53 (Kennedy, J., concurring). Then along

cane Austin, which held that the forfeiture provisions of 21 U S. C
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88 881(a)(4) (dealing with conveyances, or neans of transporting
drugs such as autonobiles) and 881(a)(7) (dealing wth real estate
used in drug transactions) inpose "punishnment" for purposes of the
threshold applicability of the Ei ghth Amendnent's Excessive Fines
Cl ause. Although it m ght have been possible to read Austin nore
narromy in a case arising under the Double Jeopardy Cl ause® this
court, in dicta in Tilley, read it to call for the categorical
conclusion that all civil "forfeitures of conveyances and real
estate have no correlation to, or proportionality with, the costs
incurred by the governnent and society because of the |arge and
unpredi ctabl e variances in the values of real estate and convey-
ances in conparison to the harm inflicted upon governnent and
society by the crimnal act." Tilley, 18 F.3d at 300. That

conclusion certainly has sone support in Austin. See Austin, 1134

S. CG. at 2812 n.14. Predictably, Perez now hol ds that even where
the district court has nmade careful findings supporting the
conclusion that the anount forfeited bore a rational relationship
to the governnent's costs, the forfeiture of a conveyance under 8§

881(a)(4) is always punitive. Were the forfeiture is conpleted

3 The Court in Austin stated that "it appears to nmake
little practical difference whether the Excessive Fines  ause
applies to all forfeitures under 8§ 881(a)(4) and (a)(7) or only to
those that cannot be characterized as purely renedial." Austin,
113 S, . at 2812 n.14. That was true because the Eighth
Amrendment prohibits only excessive fines and "a fine that serve[d]
purely renedi al purposes [could not] be considered "excessive' in
any event." 1d. This suggests that perhaps a distinction should be
drawn between the Doubl e Jeopardy O ause and the Excessive Fines
Cl ause when it cones to forfeitures under 88 881(a)(4) and (a)(7),
at | east where those forfeitures may be found to be purely r emedi al
in nature.
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before the crimnal prosecution, the crimnal prosecution violates
t he Doubl e Jeopardy Cl ause and may not proceed. So Hal per's case-
by- case approach, scrupul ously foll owed by the district court here,
has given way to a categorical approach in which the district
court's conclusion that the forfeiture at issue is wholly renedi al
is irrelevant.

The practical consequences to the adm nistration of justicein
this circuit are enornous. The sequence of the proceedings in
Perez is common. Many ongoi ng cases wll be, and many conpl et ed
cases may be, affected by this decision. And the problemis not
unique to this court. Several circuits have been struggling with

variants of it. See, e.qg., United States v. All Assets of G P.S.

Aut onotive Corp., 66 F.3d 483 (2nd Cir. 1995); United States v.

Morgan, 51 F.3d 1105 (2nd. Cr.), cert. denied, 116 S. C. 171

(1995); United States v. Baird, 63 F.3d 1213 (3rd Gr 1995),

petition for cert. filed, 64 U S L W 3318 (U S OCct. 17, 1995)

(No. 95-630); United States v. Borroneo, 995 F.2d 23 (4th Gr.),

opi ni on adhered to in part and vacated in part onreh'q, 1 F.3d 219

(4th Cr. 1993); United States v. Salinas, 65 F.3d 551 (6th GCr.

1995); United States v. Usery, 59 F.3d 568 (6th Cr. 1995),
petition for cert. filed, 64 U S L W 3161 (U S Aug. 28, 1995)

(No. 95-345); United States v. $405,089.23 U.S. Currency, 33 F.3d

1210 (9th Gr. 1994), opinion anended on denial of reh'qg, 56 F.3d

41 (9th Gr. 1995), and petition for cert. filed, 64 U S. L.W 3161

(U S. Aug. 28, 1995) (No. 95-346); SEC v. Bilzerian, 29 F.3d 689

(D.C. Cr. 1994). It is an area that the Suprenme Court should
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revisit.
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