IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60771

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

LEMMUEL AMON BOND,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

June 27, 1996
Bef ore GARWOD, H G3 NBOTHAM and BENAVI DES, Circuit Judges.
H G3 NBOTHAM Circuit Judge:
This case concerns a defendant’s attenpt to withdraw a
guilty plea he entered before fleeing the country. The district
court refused to allow the defendant to wi thdraw the plea. e

affirm

I n 1990, f eder al | aw  enforcenent officials began
i nvestigations into a drug ring centered in part around a nman naned
Sergi o Duque. Using a confidential informant, the DEA arrested
several nenbers of the ring who had delivered over 300 kil ograns of

cocaine to a truck stop in Texas. At about that tinme the DEA



seized a Suburban, a cellular phone, and several m scell aneous
weapons. The defendant, Lenuel Bond, turned hinself in a few days
after the arrests. Alnmost  immediately, the DEA initiated
adm nistrative proceedings to forfeit the Suburban and cellul ar
phone; | ater proceedings included the weapons as well.

A grand jury indicted Bond for conspiracy to possess and
actual possession of nore than five kilograns of cocaine. Bond
initially pled not guilty. On Decenber 19, 1990, Bond net wth
several DEA and IRS agents. The neeting centered on Bond s offer
to serve as a governnent undercover informant in return for
| eni ency. Bond’ s counsel was not present at the neeting. Ni ne
days later, the DEA declared the suburban forfeited. The
forfeiture papers recited that the DEA had received no cl ai ns upon
the vehicle, listed the owner as one “Joseph B. Robles,” and
declared the property forfeited pursuant to 21 U S.C. § 881.

On January 10, 1991, Bond was rearraigned and pled guilty to
the conspiracy count of the indictnent. The plea agreenent
consisted of a witten docunent and several terns nenorialized only
by oral statenments fromthe Assistant United States Attorney to the
district court. The witten agreenent required Bond to plead
guilty to conspiracy and the governnent to dism ss the possession
count, stipulate that Bond had accepted responsibility, and
reconmmend a sentence at the bottomof the guidelines range. At the
pl ea col | oquy, the AUSA al so asked the court to release Bond on a
surety bond to allowhimto participate in an undercover operation.

The AUSA stated that “if [Bond] is able to provide substantial



assi stance to the governnent[,] we wll file a notion 5K1 under the
guidelines for a downward departure at the tine of sentencing.”
The district court gave a standard set of adnoni shnments to Bond; on

the subject of the expected sentence, the court stated only as

follows: “[T]he maxi mumtheoretical inprisonnment is ten years up
to life and up to a $4 mllion fine and at l|least five years of
supervi sed release.” The court did specifically nention the

statutory m ni num sent ence.

Bond was released on bond and began cooperating with the
governnent. He conpleted a neeting with Dugque in New York Gty and
verified a few pieces of information regarding the Duque
organi zation. On January 18, the DEA declared that the cellular
tel ephone seized in the arrest was forfeited; this forfeiture
declaration listed Bond as the phone’s owner and the basis of the
forfeiture as 21 U S. C. § 881.

The probation office had conpleted a Pre-Sentence Report by
February 23, 1991. (bj ections were then due by March 5, and
sentencing set for April 11. Before the sentencing date, Bond fl ed
the United States. Sone two years after his flight, Bond nade an
audi o tape and sent it to officials in the United States; the tape
i ncluded various allegations of msconduct by |aw enforcenent
officials, and suggested that Bond fl ed because he feared that he
woul d be murdered by nenbers of a Col onbian drug organi zation
Bond remained abroad until he was arrested in June of 1993 in
Honduras and brought back to the United States. \While Bond was

abroad, the DEA issued notice that the m scell aneous weapons sei zed



at the drug arrests had been forfeited as abandoned. The notice
listed Bond as the weapons’ owner.

One nmonth later, Bond filed the first of four eventual notions
to withdraw his guilty plea. In toto, the notions made the
follow ng allegations and argunents in support of the request to
W t hdraw t he pl ea

1. The governnent breached its obligations under the plea
agreenent by failing to enroll Bond and his famly in the federal
W tness protection program and by failing to otherw se protect
Bond and his famly from immnent threats from Col onbi an drug
or gani zati ons. Bond’s flight resulted from this fear. The
governnent al so anticipatorily breached its obligations under the
pl ea bargain by announcing its intention not to file a notion under
US S G 8 5KL.1 for a downward departure.

2. CGovernnent |aw enforcenent agents coerced Bond into lying to
ot her agents and to the district court with threats of violence to
his person and of prosecution of his famly nmade at the Decenber
19, 1990 neeting, which was conducted in violation of Bond s right
to counsel

3. The court should exercise its discretion to allow Bond to
w t hdraw t he pl ea because it was nade pronptly upon his recapture,
and because Bond was factually innocent of the charges.

4. The district court failed to conply wwth Fed. R Cim P. 11
because it did not inform Bond of the statutory m ni num sentence
attendi ng the conspiracy charge.

A magi strate judge held a hearing upon the notion to w thdraw
the plea. At the hearing, the nmagistrate initially admtted into
evi dence, over the governnent’s objection that it was hearsay, a
transcript of the tape Bond made whil e abroad. The nmagi strate al so
heard testinony of several |aw enforcenent officers famliar with
Bond’ s case. The officers uniformy testified that while the
governnent had prom sed to protect Bond, it had never promsed to
put himin the federal witness protection program and that Bond
had at no tinme expressed a fear that he was in imm nent danger of

harmfromany source. Each officer agreed that Bond had cooper at ed



up until his flight, but that he had generated no information of
value at that tinme. All testified that they had not threatened
Bond in any way. Because of the passage of tine, no officer was
able to renenber a specific phone conversation during which he or
she had obtai ned the perm ssion of Bond' s attorney to conduct the
Decenber 19 neeting in counsel’s absence, but each would have
obt ai ned such perm ssion before conducting the neeting, and each
t hought that counsel had consented. Bond called his previous
attorney, who testified that he could not renenber specifically
gi ving perm ssion for the Decenber 19 neeting to occur, but that he
had at one point before Bond s guilty plea given agents perm ssion
to interview Bond wi thout counsel. The attorney al so stated that
he woul d have wanted to be present at an interview like that held
on Decenber 19. Also in his case in chief, Bond introduced notes
of the Decenber 19 neeting and another governnment docunent
suggesting that the officers had discussed the federal wtness
protection programw th Bond and that Bond had initially demanded
that he and his famly be placed in it.

After calling all other witnesses, Bond' s counsel attenpted to
elicit a ruling fromthe nmagistrate judge that if Bond took the
stand to testify as to the terns of his plea bargain, he would not
be subject to governnment questioning regarding his plea of actual
i nnocence. In response, the magistrate stated that if Bond took
the stand, he woul d be forced to answer questions regardi ng any and
all grounds in his notion to withdraw, and that he could avoid

questioning about his role in the underlying drug transaction only



if he abandoned his claim of actual innocence. Bond did not
testify.

The magi strate i ssued a report recommendi ng that Bond’s notion
be deni ed. In its report, the magistrate reversed the earlier
ruling admtting the transcript of the tape Bond nmade while a
fugitive, explaining that the decision to admt had been based upon
t he m st aken assunpti on that Bond woul d take the stand and that the
governnment on cross-exam nation would attenpt to show that Bond’s
stated reasons for flight were recent fabrications. In the absence
of the transcript of the tape, the magistrate found no evidence in
the record supporting Bond’s allegations of a breach of the plea
agreenent or m sconduct by governnent agents. The magistrate found
that failing to inform Bond of the mnimm prison sentence was
harm ess error in that Bond woul d have pled guilty after a conplete
Rul e 11 colloquy. The magistrate found that federal agents had in
fact obtained the permssion of Bond s attorney to conduct the
Decenber 19 neeting with Bond in counsel’s absence. Finally, the
magi strate refused to exercise its discretion to allow Bond to
w thdraw his plea, relying on the total absence of evidence in the
record to support Bond’ s innocence, the delay of well over two
years in filing the notion, and Bond s flight.

Bond filed objections to the nmagistrate judge's report
together with a notion to dismss the indictnment based on double
j eopardy principles. The notion alleged that Bond had not received
notice of the forfeiture of the Suburban, the cellular phone, or

the m scell aneous weapons, and that forfeiture of these itens



constituted prior jeopardy. The district court denied the notion.
The court also found that Bond had not rendered substantial
assi stance to the governnment inthat his activities had resulted in
no arrests, indictnents, convictions, or seizure of property.
After adopting the report and recommendati ons of the magistrate,
the district court sentenced Bond to 27 years in prison and five

years supervi sed rel ease.

|1
Bond appeal s on nunerous grounds. Hs primary argunent is
that the Double Jeopardy C ause prevented the governnment from
puni shing himafter forfeiting the Suburban, the cellular phone,
and the m scel |l aneous weapons. Hi s secondary contention is that
the district court should have allowed himto w thdraw his plea.
Bond nmakes argunents based upon an al |l eged governnent viol ation of

Brady v. Maryland, 373 U S. 83 (1963), and irreqgularities in the

sentencing process; after examning the record on these latter
contentions, we conclude that they |lack nerit.
A
W hold that the forfeitures of the Suburban, phone, and
m scel | aneous weapons did not bar Bond's crimnal conviction. The
forfeitures of Bond s phone and weapons coul d not constitute prior
| eopardy because both occurred after January 10, 1991, the date

Bond pled guilty. See United States v. Wng, 62 F.3d 1212, 1214

(9th Gr. 1995) (“[J]eopardy attaches in [a] crimnal action at the

time [the] quilty plea is accepted by the court.”) (alterations



added) (citing United States v. Smth, 912 F.2d 332, 324 (9th Cr

1990)); see also United States v. Torres, 28 F.3d 1463, 1465 (7th

Cr.) (“You can’'t have double jeopardy wthout a forner

jeopardy.”), cert. denied, 115 S. C. 669 (1994). Bond s double

j eopardy theory m ght support a return of the phone and weapons; it
does not support his notion to dismss the indictnent. The
forfeiture of the Suburban could not constitute prior |eopardy
because Bond filed no claim in that forfeiture proceeding and
because the declaration of forfeiture |listed Joseph B. Robl es, not

Bond, as the owner of the Suburban. United States v. Arreol a-

Ranpbs, 60 F.3d 188, 192 (5th Cr. 1995). Under the reasoning of
Ranpbs, the Suburban bel onged either to Robles or to no one, and
thus its forfeiture could not constitute punishnent agai nst Bond.
Bond’ s all egation that he received no notice of these proceedi ngs
isirrelevant to his double jeopardy argunent. 1d. at 190-91.
B

We hold that the district court commtted no error by refusing
to allow Bond to withdraw his guilty plea. The district court’s
deci sion depended primarily on two evidentiary rulings: first,
that the transcript of the tape Bond nade while a fugitive was
i nadm ssi bl e; and second, that if Bond took the stand to testify
regarding the terns of his plea agreenent, he would be subject to
cross-exam nation regarding all of the grounds asserted in his
motion to withdraw. W affirmthe first ruling and find the second

not preserved for appellate review Qur rulings on these



evidentiary matters lead us to affirm the district court’s
deci si on.
1

Bond conplains of two of the magistrate judge’ s evidentiary
rulings. W find no reversible error.

The nmagistrate judge initially admtted into evidence a
transcript of the tape Bond nade while a fugitive, but Ilater
reversed hinself and held that the transcript constituted
i nadm ssabl e hearsay. W agree with the magistrate’s ultimte
result. The transcript was not adm ssible under Fed. R Evid
801(d) (1) (B) because Bond did not testify. It was not adm ssible
as an adm ssion by a party-opponent because it was not “offered
against a party” within the neaning of Fed. R Evid. 801(d)(2);
Bond of fered the transcript to benefit hinself. The transcript was
hearsay, fell within no hearsay exception, and the magi strate judge
correctly excluded it from evidence.!?

Bond al so attacks the magistrate judge’'s statenents fromthe
bench, in effect aruling on a notioninlimne, that if Bond took
the stand to testify regarding the terns of his plea bargain, he
woul d wai ve his privil ege against self-incrimnationwthregardto

all grounds asserted in his notion to withdraw. See Calloway v.

! Bond finds fault in the nmagi strate’s post-hearing reversa
of the decision to admt the transcript, arguing that had he known
that the transcript was i nadm ssi bl e, he coul d have taken t he stand
to testify on his own behalf. W find this argunment unpersuasive.
The evidentiary ruling was, of course, subject to reconsideration
at any tinme before final judgnent, and we cannot | abel reasonable
Bond’ s supposed reliance on the magistrate’s initial ruling that
this type of rank, self-serving hearsay was adm ssi bl e.

9



VWi nwight, 409 F.2d 59 (5th Gr. 1968), cert. denied, 395 U. S. 909

(1969). But see McGahee v. WMassey, 667 F.2d 1357 (11th Gr.),

cert. denied, 459 U.S. 943 (1982). W hold that Bond has failed to

preserve this issue for appellate review.

In Luce v. United States, 469 U S. 38 (1984), the Suprene

Court held that a defendant’s refusal to take the stand prevented
the court of appeals from reviewwng his contention that the
district court inproperly denied his Fed. R Evid. 609(a) (1) notion
in limne to preclude inpeachnment by evidence of a prior
conviction. The Suprene Court supported its concl usion on severa

grounds. First, the Court noted that Rule 609(a)(1l) requires a
careful balancing of the probative value of the prior conviction
against the prejudicial effect to the defendant, and in order to
conduct this balancing effectively, the district court “nust know
the precise nature of the defendant’s testinony.” Id. at 41.

Second, the Court |abel ed specul ative any possible harm fromthe
refusal to grant the notion in limne, since the district court
could always rule in the defendant’s favor after hearing his
testi nony and because the governnment mght decline to use the
conviction to inpeach. Third, the Court noted that because “an
accused’'s decision whether to testify ‘seldom turns on the
resol ution of one factor,’ a review ng court cannot assune that the
adverse ruling notivated a defendant’s decision not to testify.”

ld. at 42 (quoting New Jersey v. Portash, 440 U. S. 450, 467 (1979)

(Blackmun, J. dissenting)). Fourth, the Court noted that an

accused’s failure to take the stand makes it difficult to conduct

10



a harmess error analysis; the Court found no confort in the
possibility of a detailed offer of proof because the defendant’s
“trial testinony could, for any nunber of reasons, differ fromthe
proffer.” 469 U. S. at 41 n.5.

In this case, as in Luce, “[t]here was no commtnent by
petitioner that he would testify if the notion were granted, nor
did he nake a proffer to the court as to what his testinony would
be.” 469 U S. at 39. Mor eover, the second, third, and fourth
concerns of Luce are equally present here. This case does not
i nvol ve Rul e 609(a), but courts have refused to limt Luce to Rule
609(a) cases and have instead applied its principles to anal ogous

contexts. See, e.q., United States v. Nivica, 887 F.2d 1110, 1115-

17 (1st Cir. 1989) (invoking the Luce doctrine in a case involving
a district court’s denial of a defendant’s notion in limne to
limt the scope of cross-examnation of the defendant to the

subj ects addressed on direct), cert. denied, 494 U.S. 1005 (1990).2

Wi |l e we do not necessarily endorse the hol di ngs of these cases, we
do draw fromthemthe principle that Luce is not limted to rulings
footed upon Rul e 609(a).

It is not possible to separate testinony regarding the terns
of Bond's plea agreenent from the circunstances |eading to that

agreenent. As the governnent |argely conceded below, the entirety

2 See also United States v. Sanderson, 966 F.2d 184, 189-90
(6th CGr. 1992) (Fed. R Evid. 608(b)); United States v. Otiz, 857
F.2d 900, 905-06 (2d Cr. 1988) (Fed. R Evid. 404(b)), cert.
denied, 489 U S. 1070 (1989); United States v. Giffin, 818 F.2d
97, 103-04 (1st. Cr.) (Fed. R Evid. 403), cert. denied, 484 U S.
844 (1987); United States v. Wichert, 783 F.2d 23, 25 (2d Cir.)
(Rul e 608(b)), cert. denied, 479 U. S. 831 (1986).

11



of the terns of Bond's bargain were not included in either the
witten plea agreenent or in the rearraignnent colloquy. We
believe it likely that in order for his testinony to have carried
any persuasive force, Bond woul d have had to delve into the events
underlying his arrest and the nature of the assistance he offered
federal |aw enforcenent officials. An inquiry into such matters
woul d necessarily have concerned Bond' s factual guilt or innocence,
a subject Bond strenuously sought to avoid.

We findthedifficulties inherent in separating those subjects
about which Bond wi shed to testify fromthose he did not anal ogous
to the first concern of the Luce court. Wt hout hearing the
testinony, the magistrate had little chance of know ng whether
Bond’ s testinony could be limted in accordance with his notion.
The nmagistrate could not perform the careful, fact-specific
analysis required to separate subjects and categorize evidence as
going to one issue or another.

We recogni ze that the Luce court distinguished Portash in part
on the ground that, Ilike this case, Portash involved a
constitutional claim Luce also distinguished Portash as a state
case involving the question of whether a state appellate court’s
ruling on the nerits had properly preserved the federal issue for
Suprene Court review under state procedural law. In addition, we
note that at least four justices of the Portash court stated or
hinted that the issue either had not been properly preserved, even
in the state court context, or mght not have been properly

preserved had the case arisen in federal court. 440 U S. at 462-63

12



(Powel I, J., joined by Rehnqui st, J., concurring); 440 U. S. at 463-
71 (Blackmun, J., joined by Burger, C J., dissenting).
2

G ven our disposition of Bond's evidentiary challenges, we
have little difficulty in affirmng the district court’s hol di ng
that Bond did not carry his burden of show ng that the governnent
breached the plea agreenent. There was sinply no evidence before
the court that the governnment promsed to enroll Bond in the
federal w tness protection program There was no evidence that
Bond ever communi cated a specific fear of harmto hinself or his
famly, or that he ever requested protection. The evidence showed
only that the governnent agreed to provide protection should the
need arise but that the need never arose. No evidence supported
Bond’ s charges of m sconduct by governnent agents. No evi dence
supported the conclusion that Bond net the condition precedent to
the governnent’s duty to nove for a 5K1.1 downward departure
nanmel y, that he provide substantial assistance to the governnent’s
war on drugs. We find unassail able the district court’s concl usion
that the governnent did not breach the plea agreenent.

3

We hold that the district court did not abuse its discretion
inrefusing to allow Bond to withdraw his guilty plea. This court
applies atotality of the circunstances test wwth a special eye to
seven factors to decide whether a district court has abused its
di scretion under Fed. R Crim P. 32(d): whether the defendant has

asserted his innocence, whether the governnent would suffer

13



prejudice if the notion were granted, whet her the defendant del ayed
in filing the notion, whether the w thdrawal woul d inconveni ence
the court, whether the close assistance of counsel was avail abl e,
whet her the original plea was knowi ng and vol untary, and whet her

the withdrawal would waste judicial resources. United States v.

Carr, 740 F.2d 329, 343-44 (5th Cr. 1984), cert. denied, 471 U. S

1004 (1985). Bond has asserted his actual innocence, but under
Carr, this factor is insufficient on its own in the total absence
of evidence to support the assertion, since a contrary rule would
grant the defendant an unappropriate ability to reverse his
decision to plead guilty. 740 F.2d at 344. In this case, the
magi strate found no evidence supporting Bond' s innocence; Bond's
argunent that the absence of evidence is due to the magistrate’s
ruling regardi ng wai ver of his Fifth Arendnent rights is puzzling,
given that Bond s stated reason for not taking the stand was to
avoi d questions regarding his innocence of the crinme. Bond s two
year delay in waiting to file his notion to wthdraw is
extraordinarily long; in Carr, this court found a delay of several
weeks unduly lengthy. 740 F.2d at 345.

The district court found that Bond's plea was know ng and
voluntary, and that Bond had the close assistance of conpetent
counsel . Bond attacks these findings on the ground that the
nmeeting at which the plea was negotiated was conducted in the
absence of his counsel, and that the district court’s factual
finding that his counsel consented to this neeting was clearly

erroneous. W cannot agree. Because of the passage of tinme, no

14



W tness could renenber a specific conversation in which counsel
granted or denied the governnent’s request to interview Bond. The
governnent agents testified that they woul d not have conducted the
interview w thout obtaining counsel’s |eave. Bond’ s counsel
testified that he would not have all owed such a |l engthy interview
to be conducted in his absence, but that he did give governnent
agents permssion to conduct an uncounseled interview on one
occasi on. In short, the evidence supporting both sides was
conflicting and indirect, and the credibility call belonged to the
district court.

Al t hough the magistrate nmade no findings as to prejudice
wast e of resources, or inconvenience, we note that every testifying
W t ness showed sone difficulty renmenbering the relevant events.
The evi dence showed that the 30 nonth passage of tine, during which
W tnesses’ nenories faded and the judicial process stopped, was
entirely Bond's fault. Those wishing to persuade the district
court to exercise its discretion in their favor should not skip
bond. W find no error.

4
Any error regarding the district court’s alleged failure
to inform Bond of the statutory mninum for the offense he had
commtted is harmess. |In deciding whether a Fed. R CimP. 11
violation is harmess error, this court focuses on “whether the
def endant's know edge and conprehension of the full and correct
i nformati on would have been likely to affect his willingness to

plead guilty. Stated another way, we ‘examne the facts and

15



circunstances of the ... caseto seeif the district court's flawed
conpliance with ... Rule 11 ... may reasonably be viewed as havi ng
been a material factor affecting [defendant]'s decision to plead

guilty.’" United States v. Johnson, 1 F.3d 296, 302 (5th Gr.

1993) (en banc) (quoting United States v. Bachynsky, 934 F. 2d 1349,

1360 (5th Cr.) (en banc), cert. denied, 502 U S 951 (1991))

(alteration in original). In this case, the district court
specifically found that Bond did not even allege that full
conpliance with Rule 11 woul d have affected his decision to plead

guilty, and we find no such allegation in Bond's brief to this

court. Gven Bond' s rather extensive crimnal history, his only
hope of avoiding a long jail term was cooperation with the
governnent or an illegal flight. The evidence that he had

commtted the underlying offense was strong. The plea agreenent
recited that Bond could face ten years to life “and/or” a fine, and

thus the harm Bond all eges would stemfromthe failure to delete

the word “or” fromthe agreenent. The alleged Rule 11 violation
was not a deciding factor in Bond s decision to plead guilty.

AFFI RVED.
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