UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60586

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

ROVAN MARTI N HERNANDEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(August 29, 1995)

Bef ore REYNALDO G GARZA, KI NG AND HI GA NBOTHAM Circuit Judges.
PER CURI AM
BACKGROUND

On June 2, 1994, Roman Martin Hernandez ("Hernandez") pled
guilty to one count of conspiracy to possess with the intent to
distribute over 100 kilogranms of marijuana in violation of 21
U S. C 88 846, 841(a)(1l), and 841(b)(1)(B). Six nonths earlier, on
Decenber 6, 1993, Hernandez had been sentenced in the Mddle
District of Florida to 84 nonths of inprisonnment on an unrel ated
drug charge. At the sentencing hearing Hernandez argued that the
sentencing guidelines required the district court to order that his

sentence run concurrently with the undi scharged Fl orida sentence.



The district court di sagreed and sentenced hi mto a consecutive 120
month term of inprisonnent. Hernandez tinely filed a notice of
appeal . For the reasons stated bel ow we vacate the defendant's
sentence and renmand the case for re-sentencing.
DI SCUSSI ON
l.

The governnent asserts that this court should review
Her nandez' sentence for plain error only. It contends that the
issue raised before this Court was not properly preserved for
appeal because Hernandez did not cite the applicable section of the
sentencing guidelines, i.e., 8 5GL.3(c), and erroneously argued to
the district court that his sentence should run concurrent with his
undi scharged prison termunder 8 5Gl1. 3(b).

Even though Hernandez failed to specifically cite to 8§
5GL.3(c) in arguing that his sentence should be inposed
concurrently, he clearly requested that the "sentence run
concurrent with the sentence that is undischarged in Florida .
[a]nd we ask that under 8 5GL.3 of the Sentencing Cuidelines."
Al t hough the specificity of Hernandez' request |left sonething to be
desired, it alerted the district court to the issue before it.
This is not the case where a party conpletely and utterly failed to
make an issue of the fact that his sentence should be inposed
concurrently with an undi scharged prison sentence. See, e.q.

United States v. Torrez, 40 F.3d 84 (5th Cr. 1994) (plain error

review appl i ed where defendant never suggested or argued that his

sentence should be inposed concurrently wunder 8§ 5GL.3 or



otherwise). Mre inportantly, the structure of 8 5GL. 3 i s desi gned
to cover all circunstances that nay arise when sentencing a
def endant who has an undi scharged termof inprisonment. Thus, if
nei t her subsection (a) or (b) applies, subsection (c) conpletes the
uni verse of sentencing possibilities under 8§ 5GI1. 3.

Subsection (a) applies if the defendant commts the instant
of fense whil e serving an undi scharged termof inprisonnent or after
sentenci ng, but before serving the sentence, and subsection (D)
applies if the conduct resulting in the undischarged term of
i nprisonment is taken into account in determ ning the of fense | evel
for the instant offense. US S.G § 5GL 3. VWen the instant
offense was conmmtted, Hernandez was not serving a term of
i nprisonnment or awaiting surrender follow ng sentencing, nor was
the Florida offense considered a part of the sane course of
conduct.! Because subsections (a) and (b) were inapplicable at
sentenci ng, subsection (c) clearly applied.? Therefore, as we
di scuss below, it was error for the district court not to refer to
subsection (c) or its acconpanyi ng conmentary i n i nposi ng sent ence.

.

The district court has discretion to inpose a sentence
concurrently or consecutively on a def endant who i s al ready subj ect
to an undi scharged termof inprisonnment. 18 U S.C. 8§ 3584(a).

However, Congress has directed the district courts, in making this

The marijuana fromthe Florida offense was not included as
rel evant conduct in determning his offense |evel.

’2ln its appellate brief even the governnent concedes that
subsection (c) was clearly applicable at sentencing.
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determ nation, to "consider"” the applicable guidelines and policy
statenents in effect at the tinme of sentencing. 18 U S C 8§
3553(a).

Section 5GL. 3(c) provides that, in any case other than those
covered under subsections (a) and (b), "the sentence for the
i nstant offense shall be inposed to run consecutively to the prior
undi scharged term of inprisonment to the extent necessary to

achieve a reasonable increnental punishnment for the i nstant

of fense. " US S G 8 5GL.3(c) (p.s.) (enphasis added). The
commentary to section 5GL.3, Application Note 3, offers guidance
for the district court in applying subsection (c):

Where the defendant is subject to an undischarged term of

i nprisonnment in circunstances other than those set forth in
subsections (a) or (b), subsection (c) applies and the court

shal | i npose a consecutive sentence to the extent necessary to
fashion a sentence resulting in a reasonable increnenta
puni shment for the multiple offenses. 1n sone circunstances,

such i ncrenental punishnent can be achi eved by the inposition
of a sentence that is concurrent with the remainder of the
unexpired termof inprisonnment. |n such cases, a consecutive
sentence is not required. To the extent practicable, the
court should consider a reasonable increnental penalty to be
a sentence for the instant offense that results in a conbi ned
sentence of inprisonment that approximates the tota
puni shment that would have been inposed under § 5GL.2
(Sentencing on Miultiple Counts of Conviction) had all of the
of fenses been federal offenses for which sentences were being
i nposed at the sane tine.

(enphasi s added).

To the extent that they interpret substantive guidelines and
do not conflict wiwth themor with any statutory directives, policy
statenents cont ai ned in t he Sent enci ng CGui del i nes are

authoritati ve. Wlliams v. United States, 112 S. C. 1112, 1119

(1992). G. United States v. Headrick, 963 F.2d 777 (5th Gr.




1992) (policy statenents in Chapter 7 of the Sentencing Cuidelines
must be considered, but are advisory only because they do not
interpret or explain any statute or guideline). W believe that 8§
5GL. 3(c), a policy statenent, is binding on district courts because
it conpletes and inforns the application of a particul ar guideline.

See United States v. Brewer, 23 F.2d 1317, 1322 (8th Cr. 1994)

("This policy statenent interprets 8 5GlL.3, whose purpose is to
i npose “an appropriate increnmental punishnment for the instant
of fense that nost cl early approxi mates t he sentence that woul d have
been inposed had all the sentences been inposed at the sane
time.'") (quoting U S S. G § 5GL.3 coment. (backg'd)). If a
defendant is subject to an undi scharged term of inprisonnent and
nei t her subsection (a) or (b) applies, subsection (c) directs that
the district court inpose a consecutive sentence "to the extent
necessary to achieve a reasonable increnental punishnment for the
i nstant offense." US S G § 5GL 3(c) (p.s.). Therefore, the
district court has no discretioninthis  regard; w thout detracting
fromits discretion to follow the suggested nethodology in the
comentary, discussed infra, we hold that the district court nust
consider the policy statenent to this particular guideline when
appl i cabl e. O herwi se, the sentence may result in an incorrect
application of the guidelines. Wllianms, ---S.C.---, 117 L. Ed. 2d
at 353; United States v. Sorensen, 58 F.3d 1154, 1158 (7th Cr.

1995) (failure to apply 8 5GL. 3(c) is the sane as not applying any
ot her guideline and is thus appeal able).

Simlarly, where the comentary to a guideline section



functions to interpret that section or to explain howit is to be
applied, a sentencing court is bound to consider its inplications,
unless it is plainly erroneous or inconsistent with the guidelines.

Stinson v. United States, ---US. ---, 113 S . C. 1913, 1917-20

(1993); United States v. Rednan, 35 F.3d 437, 439 (9th Cr. 1994),

cert. denied, ---US ---, 115 S C. 922 (1995). Because

Application Note 3to 8 5GL.3 interprets this policy statenent and

explains how it should be applied, a sentencing court is bound to

consider its inplications. United States v. Col enman, 15 F. 3d 610,
612 (6th Cr. 1994). Therefore, the district court nust consider
t he suggested nethodol ogy before determ ning whether a sentence
shoul d run consecutively or concurrently.

However, due to the perm ssive | anguage of the commentary, we
have decided that the suggested nethodology is advisory only.?3

United States v. Torrez, 40 F.3d 84, 87 (5th Cr. 1994) (the

"shoul d consi der"” | anguage in Application Note 3 denotes nerely one
possible nmanner of determning the appropriate increnental
penal ty). In other words, the district court mintains its
discretion to reject the suggested nethodol ogy, but only after it
has consi dered the net hodol ogy's possi ble application in reaching

a reasonabl e increnental punishnent. See id.; Redman, 35 F. 3d at

441; Colenman, 15 F.2d at 613; United States v. Holifield, 53 F.3d

11, 16 (3rd Gr. 1995). If the district court chooses not to

foll owthe nmet hodol ogy, it nmust explain why the cal cul at ed sent ence

The nethodology is sinply nmeant to "assist the court in
determ ning the appropriate sentence.” U S . S.G § 5GL.3 comment.
(n.3)



woul d be inpracticable in that case or the reasons for using an
alternate nmethod.* Redman, 35 F.3d at 441; Holifield, 53 F.3d at
16-17. Thereafter, the district court is left with discretion to
i npose a sentence which it believes provides an appropriate
i ncrenental punishnment.?®
After reviewing the record, we find that the district court
di d not consider 8 5GL. 3(c), its nethodol ogy, or explain why it was
not enpl oyed. Although it is true that the district court
expressed its desire to inpose a harsh sentence on the defendant
for his past punishnment, or lack thereof, we believe it was error
for it not to have addressed the sections above.
For the foregoing reasons, the district court's decision is
VACATED and REMANDED for consideration of 8 b5GL.3(c) and its

sent enci ng net hodol ogy. ®

“'n dicta, this Court has stated that if subsection (c) is
applicable, "we would be required to vacate and remand for re-
sentencing [if] the district court failed to use the nethodol ogy
prescribed by subsection (c) or to explain why such a nethodol ogy
woul d be inpracticable in this case." United States v. Bell, 46
F.3d 442, 446 n.8 (5th Gr. 1995). W declineto followthis dicta
to the extent that it would require a district court to do nore
than explain its reasons for not enploying the comentary
met hodol ogy. Thus, although a district court mght state why it
woul d be inpracticable to apply the suggested nethodol ogy, it is
not necessary to justify its rejection of the nethodol ogy.

W agree with the Ninth Circuit that a "decision to inpose a
consecutive sentence is not a departure from the guidelines.™
Rednman, 35 F.3d at 442. The district court need not apply a
departure analysis in inposing an increnental punishnent because
the commentary's net hodol ogy i s perm ssive and not as mandatory as
nmost guideline provisions. [d. But see United States v. Brewer,
23 F.3d 1317 (8th Cr. 1994) (district court nust performdeparture
analysis if it decides not to foll ow the suggested nethodol ogy).

W note that the district court may very well inpose the sane
sentence on the defendant after remand. |ndeed, at sentencing, the
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district court clearly felt that the defendant had repeatedly
engaged in drug trafficking offenses and had not received
sufficient punishnment for those activities. Therefore, if the
district court considers the nethodol ogy in Application Note 3 and
neverthel ess believes that it will not provide an appropriate
i ncrenmental punishnment, it has the discretion to i npose a harsher
sentence on the defendant, including the one originally inposed.
However, the district court nust provide its reasons for using an
al ternate nethod at sentencing.



