UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60539

MELODY W LLIAMS, Individually and as Next Friend of
Sherman Marion Wl lianms, ET AL.,

Pl aintiffs-Appellants,
VERSUS
BRI GGS COWPANY, ET AL.,
Def endant s,
STANDARD ENTERPRI SES and THERM O DI SC, | NC.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

August 21, 1995

Bef ore W SDOM DUHE, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

Mel ody Wl lianms, et al., appeal froma judgnent as a matter of

law. We AFFI RM
| .

On May 23, 1991, Summer Jewel WIllianms, Melody WIlianms' 11-
mont h ol d daughter, was severely burned by water in a bathtub in
Mel ody Wl lians' apartnent in Vicksburg, M ssissippi. Wile Ml ody
WIllians was in the kitchen, her three-year-old son began to fill
the bathtub with hot water. Mel ody Wl lianms heard the running

water, and told her son to turn it off. Immediately thereafter,



and before her son did so, Melody WIIlians heard a spl ash, fol |l owed
by screans from her daughter. Ml ody WIIlianms found her daughter
in the bathtub in at |east several inches of hot water. Summer
Jewel WIlians' treating physician estinmated that she had sust ai ned
partial thickness (second degree) burns on 43% of her body. She
di ed several days later froman infection resulting fromthe burns.

Suit was filed agai nst, anong others, Therm O-Di sc, Inc., the
manuf acturer of the thernostat on the water heater, and Standard
Enterprises, the manager of the apartnent building; trial was held
agai nst only those two defendants. On their notion for judgnent as
a matter of law at the close of WIllians' case, the district court
found that Wllianms had failed to offer sufficient proof on any of
her theories of recovery, including strict product liability and
negli gence, and therefore granted the notion.

1.

In this diversity action, we nust, of course, apply
M ssi ssippi law. Subsunmed within the challenge to the judgnent as
a matter of | aw are whet her the thernostat manufactured by Therm O
Di sc was defectively designed, evidentiary rulings by the district
court, and the proper rule of decision under Mssissippi law for a
landlord's liability for a defect on its prem ses. Needl ess to
say, we freely review a judgnent as a matter of |aw, and nmust view
the evidence in the light nost favorable to the nonnoving party.

E.g., Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th Cr. 1969).






For strict product liability, Mssissippi requires the

plaintiff, inter alia, to denonstrate that the product was "in a

defective condition unreasonably dangerous to the user or
consuner". Sperry-New Holland v. Prestage, 617 So. 2d 248, 253
(Mss. 1993) (enphasis in original) (quoting Restatenent (Second)
of Torts § 402A). And, for determ ning whether a product is

unr easonabl y dangerous, M ssissippi has nade it clear recently that

it applies a risk-utility analysis. Id. Under that analysis, "a

product is ‘unreasonably dangerous' if a reasonable person woul d
conclude that the danger-in-fact, whether foreseeable or not,
outweighs the utility of the product."” |d. at 254. M ssi ssi ppi
[ aw further advises:

In balancing a product's utility against the
risk of injury it creates, a trial court may find
it helpful torefer to the seven factors enunerated
in Professor John Wade's article, On the Nature of
Strict Tort Liability for Products, 44 Mss. L.J.
825. The factors are:

(1) The usefulness and desirability of the
product - its utility to the user and to the
public as a whol e.

(2) The safety aspects of the product - the
i kelihood that it will cause injury, and the
probabl e seriousness of the injury.

(3) The availability of a substitute product
whi ch woul d neet the sane need and not be as
unsaf e.

(4) The manufacturer's ability to elimnate
the unsafe character of the product w thout
inpairing its wusefulness or making it too
expensive to maintain its utility.

(5 The user's ability to avoid danger by the
exercise of care in the use of the product.



(6) The user's anticipated awareness of the
dangers inherent in the product and their
avoi dability, because of gener al public
know edge of the obvious condition of the
product, or of the existence of suitable
war ni ngs or instructions.
(7) The feasibility, on the part of the
manuf acturer, of spreading the | oss by setting
the price of the product or carrying liability
i nsur ance.

ld. at 837-838.

ld. at 256 n. 3.

The only strict product liability claimurged here is that the
wat er heater thernostat, manufactured in 1973, was defectively
designed, in that its upper setting, 170 degrees, is too high for
residential use. Against the above risk-utility backdrop, WIIlians
states that a corollary to her claim "is whether there is any
utility whatever to a design which would allow a water heater to
heat residential hot water to 170" degrees. Leonard Mandel |,
Wllians' expert in the fields of nechanical engineering,
t hernrodynam cs, and heat transfer, testified that he knew of no
househol d use for 170 degree water; in his opinion, a thernostat
capabl e of that setting is unreasonably dangerous.!?

The district court's duty, as well as ours, is not to
determ ne whether there is any evi dence supporting Wllians' claim
but whether there is sufficient evidence to support a verdict in

her favor. See Fed. R Cv. P. 50(a)(1); Boeing Co., 411 F.2d at

374-75. WIllians asserts that Mandell's testinony was sufficient

1 Mandel I mmi nt ai ned t hat househol d wat er shoul d not exceed 130
degr ees.



to warrant subm ssion of the case to the jury. As discussed bel ow,
we agree with the district court that it was not.

To begin with, any discussion regarding the utility of 170
degree water is largely irrelevant in this case. According to
Mandel | ' s hi ghest estimation, the water in the bathtub at the tine
of the accident was 155 degrees, and was perhaps as |low as 145
degr ees. O her evidence suggests the water was |ess than 140
degrees.? As such, the focus of the case narrows, and our
question is not the utility, vel non, of 170 degree water, but of
140- 155 degree water.

On this utility question, Mandell acknow edged that w dely-
accepted industry standards called for 140 degree water in

residential dishwashers and washi ng machi nes. He also noted "a
very excellent reference book" that requires tenperatures as high
as 160 degrees for certain househol d di shwashi ng needs. Anot her of
WIllians' exhibits notes that manufacturers of washing mnachi nes
have recommended 165 degree water.

Anot her of WIllianms' experts, Dr. Richard Forbes, noted an

addi tional benefit of Therm O Disc's thernostat: by permtting the

2 Sumrer Jewel WIllians received partial thickness (second
degree) burns from by Mandell's estimation, four to six seconds of
exposure to the water. (Mandell originally estimated six to ten
seconds.) However, according to charts which Mandel |l recogni zed as
respected authority, at only 140 degrees adult skin wll receive
full thickness (third degree) burns in four to six seconds. G ven
that Sumrer Jewel WIIlianms received second, not third, degree
burns, and Mndell's adm ssion that a child' s skin would burn
faster than an adult's, there is a strong indication that the water
was |ess than 140 degrees. A tenperature of 140 degrees is
consistent with the opinion of Sumrer Jewel WIlians' treating
physi ci an.



wat er heater to produce water that is hotter than needed, that
wat er can be conbined with cold water at the faucet to produce nore
wat er of an appropriate tenperature. Dr. Forbes suggested that
this was an inportant function, given the |imted capacity of nost
residential water heaters.

This common sense application my be one reason why industry
safety standards in 1973 (when the thernostat was manufactured)
permtted thernostats with settings of 170 degrees. Although not
conclusive, Therm O D sc's conpliance with industry standards
certainly weighs in our analysis. See WIIliam Cooper & Nephews,
I nc. v. Pevey, 317 So. 2d 406, 409-10 (Mss. 1975) (Reversing a
jury verdict for plaintiff when, anong other things, defendant's
product was "within the range of United States Departnent of
Agriculture regulations"). Inthis regard, however, Mandell was of
the opinion that all water heater thernpbstats were defective.

Finally, Mandell and Dr. Forbes recognized that there is
al ways tenperature |oss between the water heater and the faucet.
Mandel | testified that the heat loss in this case fromthe water
heater to the bathtub would be "[i]n the order of five degrees".
The inplication is unm stakable: a higher thernostat setting is
necessary to conpensate for heat | oss, anong ot her things, between
the water heater and the faucet. (Obviously, other factors, such
as length of tine of the water in the bathtub, have a bearing on
heat | oss. Al t hough the thernostat was set for 170 degrees,
Mandel | estimated that the water tenperature in the bathtub was no

greater than 155 degrees, a drop of at |east ten degrees nore than



the estimated five degree |oss between the water heater and
faucet.)

Agai nst the considerable utility of Therm O D sc's thernostat,
we nust also examine the risk of injury associated with it. As
noted by the M ssi ssi ppi Suprene Court, "[i]n balancing the utility
of the product against the risk it creates, an ordinary person's
ability to avoid the danger by exercising care is also weighed."

Prestage, 617 So. 2d at 256. No reasonable jury could disagree

that an "ordinary person" is capable of avoiding the danger
presented by Therm O-Di sc's thernostat. WIllians essentially
agr eed. She testified that she always turned the hot and cold
wat er on together when filling the bathtub. Perhaps, as a result,

she had never before conplained that the water in her apartnent was
too hot.

Thi s poi nts up anot her nmeans by whi ch the consuner may protect
herself: the thernostat was adjustable. Therm O-Di sc's design
al l oned for an adjustnent of tenperature as the consuner saw fit.
In this connection, notw thstanding Mandell's testinony that an
ordinary person has no conception of how hot water of a given
tenperature is, we think an ordinary person is fully aware of when
water is too hot for his liking, and can protect hinself
accordi ngly.

Qoviously, WIllianms' 1l1-nonth ol d daughter was incapabl e of
exercising care for her own safety. But, it goes w thout saying
that manufacturers cannot nake an absolutely safe product,

especially for 11-nonth old children. See Prestage, 617 So. 2d at



256 (noting that the risk-utility analysis "does not create a duty
on the manufacturer to create a conpletely safe product").

| ndeed, hereinlies the bal anci ng mandated by the risk-utility
analysis. |In that balance, the fact is that househol ds require hot
water, often very hot water, for various uses. WIllians' water
heat er produced water tenperatures, at the faucet, in the range of
tenperatures suggested for sone household applications. Under
t hese circunstances, upon application of the risk-utility factors
suggested by the Mssissippi Suprene Court, we hold that no
reasonabl e jury could concl ude that the design of the Therm O Di sc
t her nost at was unreasonabl y dangerous.

B

Two evidence clains are presented. W address them before
turning to the substantive (negligence) claim against Standard
Enterprises, the apartnent nanager.

1.

WIllians challenges the district court's refusal to allow
certain evidence regarding an alleged mal function of the water
heater and thernostat. W reviewonly for an abuse of discretion.
E.g, Esposito v. Davis, 47 F. 3d 164, 168 (5th G r. 1995); Shipp v.
Ceneral Mdtors Corp., 750 F.2d 418, 427 (5th Gr. 1985).

More than two years after the accident, Dr. Forbes conducted
a test wwth the water heater fromthe WIIlians' apartnent which
according to Dr. Forbes, revealed a malfunction of the |ower
thernostat, causing the water to overheat. The district court

refused to admt this evidence, on the basis that WIllians did not



sustain her burden of denonstrating that, at the tine of the test,
the water heater was in substantially the sane condition as at the
time of the accident. See Barnes v. Ceneral Mdtors Corp., 547 F. 2d
275, 277 (5th CGr. 1977) (requiring tests to be conducted under
"substantially simlar" conditions to those at the tinme of the
acci dent; burden of proof on party seeking to introduce evidence);
United States v. Gaskell, 985 F.2d 1056, 1060 (11th G r. 1993).

The record supports this ruling. Various repairs were nmade to
the water heater between the accident and the test. Mor eover ,
there appears to have been at | east sone confusion as to the exact
nature of those repairs. And, needless to say, the passage of two
years certainly contributed to the district court's concern over
thereliability of the test. Even Dr. Forbes was unable to provide
any assurance to the district court that the conditions for his
test were substantially simlar to those at the tine of the
acci dent.

W need not linger long over the parties' debate about the
preci se significance of the repairs to the water heater, or the
two-years' use between accident and testing. These matters are

left to the sound discretion of the district court.® Shipp, 750

3 Mor eover, Forbes' test sought to denonstrate that the water
heat er mal functi oned to produce water of nearly 200 degrees. This
appears nost inconsistent with the evidence of the conditions in
the bathtub at the tinme of the accident; the water was at nost 155
degrees. Even taking into account the heat |oss fromwater heater
to bathtub, it would not seem that 200-degree water at the water
heat er woul d have cool ed to 155 degrees in the bathtub, in |ight of
the fact that the water had apparently not been running for a | ong
period, was still running at the tinme of the accident, and was
being accunmulated in the bathtub (apparently, toys at the drain
were blocking it), and, therefore, had not been allowed to cool

- 10 -



F.2d at 427, Barnes, 547 F.2d at 277. That discretion was not
abused.
2.

At trial, Wlliams clainmed that, if Dr. Forbes' test evidence
was not admtted, she was entitled to a spoliation of evidence
i nference agai nst Standard Enterprises, the apartnent manager, for
its failure to preserve the condition of the water heater. The
district court denied the claim finding, inter alia, that
WIllianms, not Standard Enterprises, was largely to blane for the
condition of the water heater.

Even assum ng that the district court was Erie-bound to apply
M ssissippi law on this point, we find no reversible error.
WIllians cites two M ssi ssi ppi cases, Del aughter v. Lawence County
Hosp., 601 So. 2d 818 (M ss. 1992) and Bott v. Wod, 56 Mss. 136
(1878), to support her spoliation claim Although both support the

general proposition that spoliation occurs when a party fails to

fulfill a duty to preserve evidence, neither has any bearing in
this instance. Unli ke in Delaughter and Bott, the evidence in
issue, the water heater, was not destroyed or |ost. See

Del aughter, 601 So. 2d at 821 (defendant hospital lost plaintiff's
medi cal records); Bott, 56 Mss. at 136-37 (intentionally destroyed
docunent). Furthernore, WIllians offered no evidence to suggest
that Standard Enterprise did anything to alter the condition of the
wat er heater, other than allow it to remain in the apartnent and

continue in operation. And, as the district court noted, at any

significantly.



time following the accident, WIlians could have taken steps to
secure the water heater.
C.

WIllianms' <claim against her apartnment manager (landlord),
Standard Enterprises, was for negligence -- its failure to warn of,
or correct, the alleged defective condition of the water heater.
WIllianms contends that the district court applied the wong rul e of
decision in granting judgnent as a matter of law in favor of
Standard Enterprises. In light of our having rejected the claim
that the water heater was defective because the water tenperature
was too high, and our having upheld the evidentiary rulings
(including on the spoliation claim bearing on the alleged
defective condition of the water heater, it is nobst questionable
whet her a negligence claimremains against the landlord. |In any
event, we reject it as well.

The district court rul ed:

In Mssissippi a landlord's breach of his covenant
to generally repair the rented premses or its
contents does not render him liable for personal
injuries to the tenant ... unless it appears that
at the tinme of the lease that this premses
contained, to the landlord s know edge, sone
dangerous hi dden defect or defects unknown to or
concealed from the tenant and which the tenant
could not have discovered by a voluntary
i nspecti on.
Finding insufficient evidence that the accident resulted from a
defect known by Standard Enterprises, the district court granted
judgnent as a matter of |aw.

Wllianms insists that, in 1991, in O Cain v. Harvey Freeman &

Sons, 603 So. 2d 824 (Mss. 1991) (en banc), the M ssissippi

- 12 -



Suprene Court adopted a nore stringent standard for |andlords,
requiring them to exercise reasonable care in discovering any
hi dden defects on their prem ses -- essentially, a duty to i nspect.
WIlians bases this contention on the concurring opinionin O Cain

See Id. at 831-33 (Sullivan, J., concurring). Assum ng, arguendo,
that the concurring opinion endorses WIlIlians' position* the
opi nion of the en banc court clearly rejected it: "A landlord is
liable for latent defects which he knows about and conceals or
bei ng aware of the defect, he fails to informthe tenant." 1d. at
830 (enphasis in original) (quoting Loflin v. Thornton, 394 So. 2d
905, 906 (Mss. 1981)). Accordi ngly, we cannot agree that the
concurrence has changed M ssissippi law.® And, absent such a
change, WIllians does not contend that she is otherwise entitled to
relief on this claim

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

4 The O Cai n concurrence concl udes:

| advocate that the bare mninmum standard for an
inplied warranty of habitability should require a
| andl ord to provide reasonably safe prem ses at the
i nception of a lease, and to exercise reasonable
care to repair dangerous defective conditions upon
notice of their existence by the tenant, unless
expressly wai ved by the tenant.

O Cain v. Harvey Freeman & Sons, 603 So. 2d 824, 833 (Mss. 1991).

5 WIllianms notes that a majority joined the concurring opinion.
This is indeed an anomaly; but, when faced wth inconsistent
hol di ngs between the "opinion of the court"” and a concurrence, we
must follow the fornmer.

- 18 -



