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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60486

ADISA RA M AL-RAID, al/k/a
Thomas E. Jones,

Pl ai ntiff-Appellant,

THOVAS J. INGLE, JR, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

Novenber 7, 1995
Before SMTH, WENER, and DeMOSS, Crcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Adisa Al-Ra'id appeals a sunmary judgnent for the defendants
in his 42 U S C § 1983 action involving a confiscation of his

religious materials. W affirm

l.
Al-Ra'id, a Muslimprisoner in the Texas Departnent of Crim -
nal Justice ("TDCJ"), filed a conplaint in state court agai nst unit
chaplain Thomas J. Ingle, Jr., and |Islam c chapl ai n Eugene Far 0o0qg.

Al-Ra'id alleged that on May 9, 1993, the defendants confi scated



sone of his Islamc religious materials, depriving himof his right
freely to practice his religion because of his race and religious
bel i ef s.

According to Al-Ra'id, on May 9 he went to Ingle's office to
request photocopies of certain Islamc materials. 1ngle was busy
and stated that Al-Ra'id could |leave the originals in his office
for Ingle to review and copy later. A -Ra'id contends, however,
that Ingle later reacted in the foll ow ng manner:

Defendant Ingle notified the Appellant that he had read

said literature, and due to the fact that he (Defendant

Ingle) was a christian, he found the literature person-

ally degrading, insulting and repulsive, in addition to

expressing nunerous other derogatory superlatives in

regards to the literature the Appellant had gi ven Defen-

dant Ingle for photocopying.

The materials were not returned to Al-Ra'id.

Al-Ra'id filed a supplenental conplaint in which he all eged
that the defendants had conspired to retaliate against him for
filing his lawsuit in violation of his right of access to the
courts.! In particular, Al-Ra'id argued that the violations oc-
curred when def endants prohi bited himfromspeaking, teaching, and
having a voice in the prison Islamc community.

The defendants renoved the action to federal court, then filed
a notion to dismss or for sunmmary judgnent, asserting, inter alia,

qualified imunity. The district court granted sumrary judgnent on

qualified i munity grounds.

! The defendants were sued only in their individual capacity. Because
there are no allegations against the defendants in their official capacity, it
i s unnecessary to address any El eventh Amendnment concerns.
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.
W review summary judgnent de novo, "reviewing the record
under the sanme standards which guided the district court." Qulf

States Ins. Co. v. Alanp Carriage Serv., 22 F.3d 88, 90 (5th Cr.

1994) (internal quotations omtted). Sunmmary judgnment is proper
"when no genuine issue of material fact exists that woul d necessi -
tate a trial." 1d. In determ ning whether summary judgnent was
proper, we view all factual questions in the Iight nost favorable

to the non-novant. See Lenelle v. Universal Mqg. Corp., 18 F.3d

1268, 1272 (5th Gr. 1994).

In assessing qualified imunity, we engage in a two-step
analysis. First, we determ ne whether a plaintiff has alleged the
violation of a clearly established constitutional right under the

current state of the | aw See Rankin v. Klevenhagen, 5 F.3d 103,

105-08 (5th Gr. 1993). Second, if the plaintiff has all eged such
a constitutional violation, we decide whether his defendant's
conduct was "objectively reasonabl e,” neasured by reference to the
|aw as clearly established at the tinme of the chall enged conduct.

See Harper v. Harris County, Tex., 21 F.3d 597, 601 (5th Cir.

1994); Rankin, 5 F.3d at 108.

L1,

A
In the district court, Al-Ra'id clained that the defendants
retaliated against himfor initiating this civil action, in viola-

tion of his right of access to the courts. Al -Ra'id appears to
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have wai ved or abandoned this i ssue on appeal, however, as he does
not brief it.

An appellant’s brief nust contain an argunent on the issues
that are raised, in order that we, as a review ng court, may know

what action of the district court is being conplained of. See FeD.

R App. P. 28(a)(6). There is no exenption for pro se litigants,
t hough we construe their briefs liberally.

In the section of his brief discussing Eleventh Amendnent
imunity, Al-Ra id nmakes one passing reference to “the retaliatory
acts taken by Defendant Farooq agai nst the Appellant after Appel -
lant initiated this civil action.” Later in the sane Eleventh
Amendnment  inmunity section, he again refers to the alleged
“retaliati[on] agai nst the Appellant for petitioning the governnent
for the redress of grievances and utilizing his right to access to
courts.” No other nention is nade of the retaliation claim nor
does Al-Ra’id make any effort to informus of what alleged error
the district court nmade in disposing of this issue. Accordingly,

we have nothing to review or rule upon; the issue is abandoned.

B
Al -Ra'id argues that the chaplains "totally disregarded" the
establ i shed prison rules and regul ati ons for confiscating personal
property, in violation of his due process rights. In Martin v.

Dallas County, Tex., 822 F.2d 553, 554-55 (5th G r. 1987), the

plaintiff filed a 8 1983 action alleging that he was held in jail

for 3% weeks | onger than his DW sentence. He conplained that his
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wrongful incarceration constituted a deprivation of Iiberty w thout
due process of law. We held as foll ows:

Whet her such deprivation cane about intentionally or
negligently, both of which allegations are found in the
conplaint, this aspect of the case falls within the
anbit of Parratt v. Taylor and Hudson v. Palner.
Parratt and Hudson hold that no constitutional claimmy
be asserted by a plaintiff who was deprived of his
liberty or property by negligent or intentional conduct
of public officials, unless the state procedures under
which those officials acted are unconstitutional or
state law fails to afford an adequate post-deprivation
remedy for their conduct.

| d. at 555 (citations omtted). W concluded that no
constitutional <claim could be asserted, as adequate post-

deprivation renedi es were avail abl e:

Texas |law afforded Martin renedies against his illegal
detention both while it was underway and for post-
deprivation conpensatory relief. Martin could have

sought habeas corpus relief pursuant to Tex. Crim Proc.
Code Ann. art. 11.01 or tort recovery for false
i npri sonnent .

Simlarly, Al-Ra'id' s procedural due process clainf cannot be
asserted, because adequate post-deprivation renedies are avail abl e
t hrough the prison grievance procedure. The state points out that
there is a three-step grievance procedure avail abl e t hroughout the
TDCJ, and even Al-Ra'id admits that he "has appealed to the unit
warden via the inmate grievance procedure . "

In fact, in Al-Ra'id's brief on appeal, he states that "[i]t

must be kept in mnd that, Appellant's claimis not that [the TDCJ]

2 As we stated in Martin, the "[v]iolation of a substantive, as opposed to
a procedural, due process constitutional right does not fall wthin the
l[imtations of Parratt/Hudson." 822 F.2d at 555.
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does not provide an adequate renedy or process in regards to
censorship of religious material, Appellant's conplaint is that the
Defendants in this action circunvented the process due to the
Appellant . . . ." Because Al-Ra'id has an adequate post-
deprivation renmedy and does not allege that the prison "censorshi p"
procedures thenselves are invalid, summary judgnent was properly

granted on his procedural due process claim See also Sandin v.

Conner, 115 S. C. 2293 (1995).

C.

Al -Ra'id asserts that the confiscation of his legal nmaterials
by Ingle and Farooq was notivated by racial discrimnation.
According to Al-Ra'id, he was treated differently from other
prisoners by the chapl ains because he is black. Al-Ra'id presents
no evi dence to go beyond t hese general i zed asserti ons, however, and
such conclusory allegations of malice are insufficient to maintain

his claim Harlowv. Fitzgerald, 457 U S. 800, 817-18 (1982).

D.

Al -Ra'id contends that the seizure of his religious nmaterials
was an inproper infringenment on his freedom to practice his
religion. As nentioned, Al-Ra'id asserts that the confiscation was
pronpted because of his Shiite Muslimreligion, and he recounts
that Ingle told him that, as a Christian, Ingle found the
literature "degrading, insulting and repul sive."

Al-Ra'id' s allegations were verified under penalty of perjury;
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thus, they are deened conpetent summary judgnent evidence. See

Ni ssho-Iwai Am Corp. v. Kline, 845 F.2d 1300, 1306-07 (5th Gr.

1988) . In contrast, the state asserts that the confiscation
occurred "strictly out of concern for inmate security." The state
contends that "[d]efendants reasonably believed that the divisive
nature of Plaintiff's literature [which characterized Christians as
Satanists] may incite hostility and violence between religious
i nmat e groups.”
The district court held that the defendants were entitled to
qualified imunity, noting that
[a]t the tinme the action was taken, the devel opnent of
the lawwith regard to the free exercise of religion by
prisoners was not at the stage where this Court nust
conclude that the Defendant officials who confiscated
Plaintiff's religious material and denied Plaintiff his
attenpts to | ead the Wednesday ni ght Muslim study cl ass
. moved beyond the immunity to which they were
entitl ed.
We agree. Even in prison, the right to practice one's religious

beliefs is constitutionally protected. See, e.q., Mihammad V.

Lynaugh, 966 F.2d 901, 902 (5th GCr. 1992).
Al -Ra'id, however, has not carried his burden of defeating

defendants' qualified imunity defense. See Bennett v. Gty of

Gand Prairie, 883 F.2d 400, 408 (5th Gr. 1989). Bare allegations

of malice do not suffice to subject governnent officials either to
the costs of trial or to the burdens of broad-reaching discovery.
Harl ow, 457 U.S. at 817-18 (1982).

And yet, Al-Ra'id has offered little nore. His assertion that
Ingle stated he found the materials to be personally degrading,
insulting, and repulsive to him as a Christian))even if

7



188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203

204
205
206
207
208
209
210
211
212

proved))woul d not underm ne defendants' qualified immunity claim
Their interest in preventing the dissemnation of the literature
was bottoned on its highly inflammtory and divisive character.

I ngl e presented summary judgnent evidence that he decided to
pass on the material to Farooq for inspection specifically because
it pronoted viol ence and denounced Christianity as Satanism Ingle
properly considered his own reactions to this intensely provocative
literature in evaluating what kind of effect it m ght have on the
i nmat es.

Moreover, the defendants' actions were not violative of
clearly established law. TDCJID Admnistrative Directive AD7.30
specifies in its statenent of policy that "no one shall disparage
the religious beliefs of any inmate, or other person . . . ." |If
Ingle had assisted Al-Ra'id with the copying of the materials
denounci ng Christians as Satani sts, he woul d have been hel pi ng hi m

violate this regul ation.

E

Al-Ra'id filed notions for leave to file a second suppl enent al
conplaint and a third suppl enental conplaint. The magi strate judge
granted the notions. The district court struck this order and
denied Al-Ra'id' s notions to file his supplenental conplaints. The
court stated that the supplenental conplaints allege "additional
causes of action agai nst additional defendants,” and it noted that
Al-Ra'id could refile the conplaints as new actions if he so

desired.
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The decision to grant or deny a notion to anmend is entrusted

to the sound discretion of the district court. Nor nen v. Apache

Corp., 19 F.3d 1017, 1021 (5th Cr. 1994); Avatar Exploration, Inc.

v. Chevron, U S A, Inc., 933 F.2d 314, 320 (5th Cr. 1991). On

appeal, A -Ra'id argues that the district court erred, but he
provi des no support for this assertion other than stating that
because the district court erred in granting sumrary judgnent, it
also erred in striking the order.

Al-Ra'id has cited no casel aw or factual support to bol ster
his contention, and he has effectively abandoned his claim by

failing to brief it. See, e.qg., Brinkmann v. Abner, 813 F.2d 744,

748 (5th Cr. 1987). Moreover, we fail to see any prejudice
suffered by Al-Ra'id, and we therefore find no error.

AFFI RVED.
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WENER, Circuit Judge, concurring in part and dissenting in part.

| concur in the panel majority's opinion and judgnent to the
extent that it affirns the district court's dismssal of Al-Raid's

clains against the prison chaplains for allegedly disregarding

established prison rules (section II11.B.), racial discrimnation
(rr1r.C ), and infringenment on the free exercise of his religion
(rrr.nD.), as well as our rejection of Al-Ra'id s allegation that

the district court erred in refusing to grant his notion to anend
his conplaint to add new causes of action and new def endants.
di ssent, however, from the panel mgjority's affirmance of the
district court's dismssal of Al-Ra'id's claimthat the defendants
acted against himin retaliation for his attenpt to assert his
Constitutional right of access to the courts (section II1.A).
Al-Ra'id is a prisoner in the Texas state system proceeding
pro se and in forma pauperis (I FP). That we construe the pl eadi ngs
of such parties liberally is so well established that no citation
is required. Despite such liberality, however, the panel nmgjority
concludes that Al-Ra'id's briefing is so deficient that it
constitutes abandonnent of the retaliation issue on appeal. | am
frankly at a loss to see how that conclusion can be justified.
First, Al-Ra'id filed a notice of appeal to the order of the
district court granting summary judgnent and dism ssing all of his
cl ai ns. One of these clains was grounded in retaliation for
exercising his Constitutional right of access to the courts. In

denonstrating to this court that he wi shed to pursue that cl ai neQat
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least inplicitly denonstrating his belief that the district court
had erred in such dismssalSQAl-Ra'id stated in his brief both
facts and law inplicating the claim

Appel I ant sues for the continuing deprivation
of hislIslamc literature without due process,
.. . and the retaliatory acts taken by
Def endant Farooq agai nst the Appellant after
Appel | ant initiated this civil action.
(enphasi s added).

Two pages later in his brief, Al-Ra'id stated:

Def endant Farooq's involvenent in . . .
retaliating agai nst t he Appel | ant for
petitioning the governnent for the redress of
grievances and utilizing his right to access
to the courts. (enphasis added).

El sewhere in his brief Al-Ra'id details the acts of alleged
retaliation, inplicating the confiscation of his Islam c religious
material s. The majority opinion is correct in noting that Al-
Ra'id' s |l egal and factual allegations concerning retaliation appear

in the part of his brief discussing Eleventh Anendnent inmunity

while, ideally, it should have been in the part discussing
qualified immnity. But if that type of "wong pew' organi zi ng of
a brief by a pro se IFP prisoner is not the kind of inperfection
that is excused by liberal construction, it is hard for nme to
envision either the justice in or utility of the rule.

It is true that Al-Ra'id did not cite case law, did not utter
magi ¢ words about the district court commtting reversible error,
and did not file with us a brief that is a paragon of clarity and
| egal syntax. Yet the purpose of our briefing requirenents is
clearly net: Neither this court nor the defendants can
legitimately turn a blind eye to the above-quoted statenents from
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Al-Ra'id's brief, for they obviously serve the briefing rule's
purpose of alerting us and the defendants to the | egal and factual
bases of Al-Ra'id s appeal fromthe district court's dismssal of
his retaliation claim Even if Al-Ra'id is confused or does not
know the difference between qualified imunity and Eleventh
Amendnent i mmunity, we and counsel for the Defendants certainly do.
And, like our liberal construction rule, the cause of action in
retaliation for accessing the courts is so well and |long
establ i shed as to need no citation.?

In all candor, | would not "bet the farm on A-Ra'ids

I'i kel i hood of obtaining ajudgnent based on retaliation, were we to

allowhis claimto be tried. Neither do | ignore the burden placed
on the courts, law enforcenent, prison admnistration, and
governnent in general, that 1is caused by the burgeoning
"recreational" litigation instigated by persons incarcerated. But

the resolution of this problem if there is one, nust result from
the devel opnent of a conprehensive, principled plan, not from

sweepi ng clai ns under the |egal carpet on an ad hoc basis.

As | would reverse the district court's dismssal of Al-
Ra'id's claimof retaliation, |I respectfully dissent, but only on
that issue. 1In all other respects | concur.

3 See, e.qg., Wods v. Smth, 60 F.3d 1161, 1164 (5th Gr. 1995).
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