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E. GRADY JOLLY, G rcuit Judge:

Thi s appeal raises the sonmewhat technical, yet fact specific
question of whether this recipient of federal grants can claim
depreciation as an allowabl e substitute cost. Al though sonmewhat
repetitious with other parts of this opinion, the recital of sone
background initially will place in context the issue we consider.

The Public Wrks and Econom c Devel opnent Act bestows on the
Secretary of Commerce the authority to nake grants for economc
devel opnent upon application of any state. 42 U.S.C. § 3131(a)
(1977). M ssi ssi ppi sought federal funds to create a nonprofit
organi zati on—+the M ssissippi Institute for Technol ogy Devel opnent
("ITD')—+0 establish wuniversity-affiliated research centers
t hroughout the state to conduct and to transfer scientific research
into useful comercial applications. The M ssissippi Board of

Econom ¢ Devel opnment had approved a plan for the establishnment of
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| TD, and the state's governnent, business, and academ c | eaders had
agreed to fund half of the capitalization of ITD. S. Rer. No 206
98th Cong., 1st Sess. 8 (1983). In response to M ssissippi's
efforts, the United States Senate Comm ttee on Appropriations, on
August 2, 1983, considered the proposal by M ssissippi that the
federal governnent contribute funds toward the establishnent of
| TD. S.Rep. No. 206 at 7. Thereafter, the Conmttee appropriated
funds to the Econom c Devel opnent Adm ni stration ("EDA")—an agency
within the Departnment of Comrerce—to conduct a feasibility study
(the "Study") of Mssissippi's proposal and deferred conmmtting
federal funds to support ITD until conpletion of the Study. |Id.
On March 30, 1984, the independent research firmhired to conduct
the Study submtted its results to the Senate, the House of
Representatives, and EDA The Study discussed in detail the
feasibility and potential of | TD, the positive economc
contributions that would result fromITD s creati on and operati on,
and the required funding of | TD. Because of the Study's optimstic
predi ctions, the Commttee reconmended t hat Congress appropriate a
maxi mum of twenty mllion dollars over a four-year period to EDA
for the establishnment of ITD. S.Rep. No. 570, 98th Cong., 2d Sess.
9 (1984).

After Congress appropriated these funds to EDA, EDA
distributed the noney to ITDin five separate grants. H R Rer. No
6040, 98th Cong., 2d Sess. (1984). After EDA distributed four of
these five grants, the O fice of the I nspector General conducted an

audit of the grants and recommended that certain costs inproperly



spent under the grants be disallowed. EDA subsequently accepted
this recomendati on and disall owed a portion of the costs charged
against the federal funds. Appl i cabl e regul ations, however,
provi ded that when clai ned expenses were disallowed, a grantee,
such as |ITD, could substitute and claim rei nbursenent for other
previ ously uncl ai ned "al | owabl e" expenses it nmay al so have i ncurred
in the operation of the sponsored project. Pursuant to these
regul ations, | TD sought rei nbursenent for sonme of the depreciation
expenses it had incurred, but had not initially clained for
rei mbursenent under the grants. EDA rejected the claim for
rei mbursenment under the first four grants. |TD then appeal ed the
decision of EDA to the Assistant Secretary for Economc
Devel opnment, who also rejected | TD s depreciation costs, finding
rei mbursenent for depreciation inconsistent with the purpose and
ternms of the grants. | TD next filed for review in the district
court, which affirnmed the decision of the Assistant Secretary.
Wth regard to the fifth and final grant, EDA disall owed
various costs, which | TD appealed to the Assistant Secretary. In
the adm ni strative appeal, however, |1 TD did not clai mdepreciation
as a substitute cost. Nevertheless, |ITD attenpted to raise this
claimfor depreciation as an all owabl e substitute cost before the
district court. Here, | TD argues that because applicable
regul ati ons recogni ze depreci ati on as an al | owabl e substitute cost,
the district court erred in granting sumrary judgnent in favor of
EDA with respect to all five grants. After exam ning the G ant

Agr eenment s bet ween EDA and | TD, t he congressi onal intent underlying



these grants, and the provisions of the Study, we hold that the
district court erred in affirmng the decision of the Assistant
Secretary regarding the first four grants. Accordingly, as to
these four grants, we reverse and remand for proceedi ngs not
i nconsistent wwth this opinion. Because |TD failed to exhaust its
admnistrative renedies on grant five, we affirm the district
court's judgnent granting sunmary judgnent in favor of EDA on this
final grant.
I

As we have noted, in 1983, Congress appropriated funds to the
Econom ¢ Devel opnment Admnistration ("EDA") to conduct a
feasibility study (the "Study") exploring a proposal by M ssi ssipp
to provide federal funding for the establishnment of the M ssissipp
Institute for Technol ogy Devel opnent ("ITD'). | TD would devel op
capabilities for transferring scientific research from
M ssissippi's universities into useful comercial applications. In
1984, as aresult of the Study, Congress appropriated to EDA twenty
mllion dollars to be distributed to I TD t hrough five grant awards

over a four-year period.! At the end of this time, Congress

expected the organization to be self-supporting. M ssi ssi ppi

'Fromthe first appropriation of seven mllion dollars, EDA
awarded | TD a grant for two mllion dollars in January 1985 and a
grant for five mllion dollars in Septenber 1985. |In Septenber
1986, fromthe second appropriation of six mllion dollars, EDA
awarded | TD a grant of six mllion dollars. |In Septenber 1987,
fromthe third appropriation of four mllion dollars, EDA awarded
| TD slightly less than four mllion dollars, with the renai nder
paying for the Study. Finally, in 1988, fromthe fourth
appropriation of three mllion dollars, EDA awarded | TD a grant
of three mllion dollars.



appropriated nost of the additional funds to support |TD.

Before disbursenent of each of the five grants, |TD was
required to submt to EDA a "G ant Request" containing a budget
proposal for spending the federal funds. EDA would respond with a
"Denmonstration Grant Ofer” to | TD, which reflected the extent of
and forns of its approval of the G ant Request. |TD s acceptance
of this Ofer constituted a "Gant Agreenent."” Each G ant
Agreenent incorporated by reference two docunents—+TD s G ant
Request and a docunent setting out general "Ternms and Conditions"
of the agreenent. These Terns and Conditions required that the
grant "be used only for the research project approved by the [ EDA]
and i nconformty with the approved research budget." Additionally,
the Grant Agreenents prohibited the use of federal grant funds "to
pay for capital assets or other itens not treated as expenses under
accepted accounting principles.” Finally, in determning the
allowability of expenses made by | TD, the Grant Agreenents provided
that both I TD and EDA woul d adhere to certain Ofice of Managenent
and Budget Circulars, including Crcular A-122.

In 1988, the O fice of Inspector General of the Departnent of
Comrerce (the "Inspector General") conducted an audit of ITD s
first four grants. This draft audit report stated that | TD cl ai ned
approximately $4.6 mllion in unallowable costs in the first four
grants and that ITD failed to maintain an accounting system for
allocating indirect costs or overhead. In its response to the
| nspector Ceneral's audit report, |ITD contended that a portion of

the disallowed costs in fact were all owable. Additionally, Leonard



R Vernanonti, the president and chief executive officer of |TD,
met with the I nspector General auditors and argued that | TD shoul d
be all owed to substitute depreciation and claimit as an all owabl e
cost for a portion of these unall owable costs. |In March 1990, the
| nspector Ceneral issued its final audit report on the first four
grants and reduced the anount of disallowed costs to $1.9 mllion.
The |Inspector General failed, however, to address whether
depreci ation coul d serve as an al |l owabl e substitute cost. In Apri
1990, I TD submtted a response to the Inspector Ceneral's fina
report, again claimng that depreciation should serve as an
al l owabl e substitute cost. EDAissued a final audit determ nation.
EDA stated that depreciation was not an all owabl e cost under these
four grants. EDA further reduced, however, the anount of
unal | onabl e costs on these grants to $1, 362, 142.

On Novenber 8, 1990, I TD appeal ed EDA' s audit determ nati on of
the first four grants to L. Joyce Hanpers, the Assistant Secretary
for Econom c Devel opnent ("Assistant Secretary"). On August 16,
1991, the Assistant Secretary also denied |ITD s request to
substitute depreciation for unallowable costs, explaining that
"[t]he primary and determ native factor in our decision not to
accept depreciation as an all owabl e substitute cost is that no one

i ntended that depreciation be charged against the |TD grants"?

2The Assistant Secretary determ ned the parties' intent only
froman exam nation of the docunents in the record. The
Assi stant Secretary noted that these particular grants prohibited
the use of grant funds to pay for the purchase of capital assets.
Awar di ng depreciation costs to | TD, the Assistant Secretary
concl uded, would effectively require EDA to pay for assets
already paid for by Mssissippi. This view, however, is



because the grants were intended only to provide start-up or seed
funding to | TD. The Assistant Secretary recognized that under
Circular A-122 depreciation is generally an allowable cost, but
stated that her position was based only on the parties' intent, not
on the "al |l owabl eness issue."” She reduced still further, however,
t he amount due EDA on the first four grants to $1.1 mllion. |TD
submtted additional information to the Assistant Secretary and
request ed reconsi deration, but she nmai ntai ned her position, stating
t hat depreciation was not intended to be charged to the grants. In
somewhat different words from her earlier statenent noted above,
however, she added that "[t]he primary and determ native factor in
our decision not to accept depreciation as an all owabl e substitute
cost is that there is no provision in the grants for depreciation
to be charged as a direct cost."

On August 15, 1991, |ITD submtted to EDA a final claimfor
grant five, which was the |l|ast grant disbursed under the
appropriations by Congress. ITD included a category for
depreciation in this claimbut indicated that this cost had been
recovered from another funding source. As a result of the
| nspector General's audit of this final grant award, EDA disal | owed
certain costs clained (depreciation was not clainmed) by ITD. [|TD

ultimately appeal ed this decision to the Assistant Secretary, but

contradi cted by the Study, which proposed that federal funds be
allocated to pay for "initial office and equi pnent requirenents”
for ITD. See infra 8 IV(B)(3), p. ----. Although the grants do
prohi bit the purchase of these assets from federal funds,
Circular A-122 provides that conpensation for the use of these
assets could be nade by depreciation. GCrcular A-122 att. B §
C(9); seeinfra 8 IV(B)(1), pp. ---- - ----.



failed to request that depreciation be substituted for the
di sal l owed costs. In January 1993, the Assistant Secretary agreed
with EDA's audit resol ution determ nation disallow ng certain costs
claimred by I1TD, but, as the issue had not been raised, the
Assi stant Secretary did not discuss whether depreciation could be
substituted for these disallowed costs.
|1

On July 10, 1992, ITDfiled a conplaint in the United States
District Court for the Southern District of M ssissippi, under the
Adm ni strative Procedures Act, 5 U S.C. 88 551 et seq., against
EDA, the Secretary of Comerce, and various officials at the
Departnent of Commrerce. |TD alleged that the Assistant Secretary
erred inrefusing to all ow depreciation as a substitute cost in the
first four grants. After receiving the adverse decision in grant
five, |ITD filed a supplenental conplaint raising allegations
identical to those argued in the original conplaint. After
considering the parties' notion and cross-notion for summary
judgnent on both the original and supplenental conplaint, the
district court granted EDA' s notion with respect to both conpl aints
and refused to recogni ze depreciation as an all owable substitute
cost. The court concluded that EDA had correctly determ ned that
the grants were not intended to cover depreciation costs because
the grants were intended solely to provide start-up funds towards
| TD's establishnent. As to the final grant, the court found that
| TD had waived its right to judicial review by failing to exhaust

its adm nistrative renmedi es by raising the i ssue of depreciation as



a substitute cost before the Assistant Secretary. The court went
on to hold, however, that summary judgnent on the nerits in favor
of EDA was neverthel ess appropriate on grant five, under the sane
rationale as that given for the first four grants. | TD appeal s
fromthis judgnent in favor of EDA, dismssing | TD s case.

On appeal, | TD argues that because under the G ant Agreenents
and applicabl e regul ati ons depreciation is an all owabl e substitute
cost, the district court erred in affirmng the Assistant
Secretary's decision.?

1]

The sole question presented on appeal is whether in this
case, and under the terns of these particular grants, depreciation
costs may constitute an allowabl e substitute for those costs that
EDA disallowed.* W start with the prenise that the terns of a

grant agreenent are binding on both the grantee and the grantor.

SEDA argues that |ITD has waived its right to judicial review
of grant five because of its failure to raise the issue of
substituting depreciation for disallowed costs to the Assistant
Secretary. In fact, the district court ruled that I TD waived its
right to judicial review W affirmthe district court on this
point. Because |ITD failed to raise the issue of depreciation
wWth respect to the final grant before the Assistant Secretary,
| TD is foreclosed fromraising it here. Texas v. United States,
866 F.2d 1546, 1561 (5th Cr.1989). Consequently, we wll limt
our reviewto ITD s first four grants.

“The issue is narrowed by delineating what is not at issue
on this appeal: |TD does not conplain that the costs that EDA
di sal |l owed shoul d have been all owed, but argues only that it
shoul d be allowed to substitute depreciation costs in place of
t hese unal | owabl e costs; EDA does not dispute that |ITD has the
right to substitute allowable costs for disallowed costs, but
only contends that depreciation in this case is not an all owabl e
substitute cost. Finally, in this case, we decide only that
under the terns of the grants depreciation nay be an all owabl e
substitute cost.



United States v. Marion County Sch. Dist., 625 F.2d 607, 609 (5th
Cr.1980), cert. denied, 451 U S 910, 101 S.C. 1980, 68 L.Ed.2d
298 (1981). Al t hough grant agreenents have this contractual
aspect, the Suprene Court has further explained that, "[u]nlike
normal contractual undertakings, federal grant prograns originate
in and remain governed by statutory provisions expressing the
j udgnment of Congress concerning desirable public policy." Bennett
v. Kentucky Dep't. of Educ., 470 U S. 656, 669, 105 S.Ct. 1544,
1552, 84 L.Ed.2d 590 (1985). Accordingly, to determ ne whether
depreciation was intended by the parties to be an all owabl e cost
under these grants, we nust examne the actual, binding G ant
Agreenments between |TD and EDA, including the incorporated
docunents—+the Ternms and Conditions, the Gant Requests, and
Circular A-122—+the |legislative history underlying the grants, and
the Study ordered by Congress prior to awardi ng these funds. This
exam nation | eads us to the unm stakabl e conclusion that G rcul ar
A-122's general recognition of depreciation as an allowable
indirect cost forns a basic part of the agreenent between EDA and
| TD, and its terns and provisions are uncontradicted by other
record evidence. W will now proceed to denonstrate how we reach
our concl usi on.
|V
A

Because this is a case on appeal fromthe district court's

grant of summary judgnent, we review the record de novo. Calpetco

1981 v. Marshall Exploration, Inc., 989 F.2d 1408, 1412 (5th
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Cir.1993). Under Rule 56(c) of the Federal Rules of Gvil
Procedure, we exam ne evi dence presented to determne that thereis
"no genuine issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." FeED. R CQVv.P. 56(c).
Consequently, we are not required to defer to the district court's
factual findings.

"I't is well established that an agency's action nust be
upheld, if at all, on the basis articulated by the agency itself."
Mot or Vehicle Mrs. Assoc. v. State Farm Mut. Auto. Ins. Co., 463
us 29, 50, 103 S . 2856, 2870, 77 L.Ed.2d 443 (1983).
Moreover, we base our review of an adm nistrative action "on the
full admnistrative record that was before the [adm nistrative
officer] ... at the time he nmade his decision.” Ml ena Ship
Managenent Co. v. Newconb, 995 F.2d 620, 624 (5th G r.1993), cert.
denied, --- US ----, 114 S . C. 877, 127 L.Ed.2d 74 (1994). As a
general rule, we uphold an agency's factual findings if they are
supported by substantial evidence. Hawkins v. Agricul tural
Mar keting Serv., 10 F.3d 1125, 1128 (5th Cr.1993). Here, however,
no testinoni al evidence was taken and no i ssues purely of fact were
determ ned by the agency. In short, we are not reviewng the
factual findings of the agency, nor are we reviewng an
interpretation of the agency's own regulations with respect to
which it has sone expertise. Consequently, in this case we owe no
deference to the agency's determ nation. Pennzoil Co. v. Federal
Energy Regulatory Commin., 789 F.2d 1128, 1135 (5th G r.1986).

Unli ke factual findings, we review questions of law freely and are

11



under no obligation to defer to the agency's |egal concl usions.
Pennzoil, 789 F.2d at 1135 (citing Coca-Cola Co. v. Atchison,
Topeka and Santa Fe Ry. Co., 608 F.2d 213, 218 (5th Gr.1979). As
our analysis involves the interpretation of regulations of a
di fferent agency, congr essi onal policy, and contract ual
agreenents—all of which involve issues of |awseur review is
effectively de novo. See Snug Harbor, Ltd. v. Zurich Ins., 968
F.2d 538, 541 (5th G r.1992) (finding question of ordinary contract
interpretation generally reviewed de novo ).
B

There are a few predicate principles that we need to keep in
m nd as we consi der whet her depreciation is an all owabl e cost under
the grants before us:

"The total cost of an award is the sumof the allowabl e direct
and all ocable indirect costs |less any applicable credits,” not to
exceed the total appropriated funds.® O fice of Managenent and
Budget, Cost Principles for Nonprofit Organizations, G rcul ar No.
A-122 att. A 8 A(1l), (CCH) T 18,810.10 (July 8, 1980) [hereinafter
OMB Circular No. A-122]. Thus, costs under grants, such as the one
to |ITD, are treated as two broad types—direct and indirect. 2
UNI TED STATES GENERAL ACCOUNTI NG OFFI CE, PRI NCI PLES OF FEDERAL APPROPRI ATI ONS LAW
10-75 (2d ed.1992). A direct cost is one that can be "identified

specifically with a particular final cost objective: l.e., a

e interpret this statenent to mean that a grantee can
charge both allowable direct and all ocable indirect costs agai nst
the grant until he recovers the total anmount of appropriated
f unds.

12



particul ar award, project, service, or other direct activity of an
organi zation." OB Crcular No. A-122 att. A 8 B(1). "Indirect
costs are those that have been incurred for conmmon or joint
obj ecti ves and cannot be readily identified with a particular final
cost objective." Id. at 8 C(1). Depreciationis a typical exanple
of an indirect cost that is generally allowable. Id. at § C(2).
"A grantee may general ly substitute other all owabl e costs for costs
whi ch have been di sal | owed, subject to any applicable cost ceiling.
| f additional funds becone available as the result of a cost
di sal |l owance, those funds should be used to pay any "excess'
al | owabl e costs which could not be paid previously because of the
ceiling." PRI NCI PLES OF FEDERAL APPROPRIATIONS LAW supra, at 10-75.
Cenerally, a cost is allowable under a grant if it neets the grant
pur poses. ld. at 10-74. Consequently, a cost that is not for
"grant purposes or is contrary to a condition of the grant is not
an allowable cost and may not be properly charged against the
grant." 1d.

W now turn to exam ne the Grant Agreenents, along with its
i ncor porated docunents, between the parties, the congressional
intent in appropriating the funds, and the findings of the Study to
determ ne whether depreciation is an allowable substitute cost
under the grants.

(1)

Each G ant Agreenent between EDA and | TD set forth the anount

of each grant and defined the purpose of the award. | TD was

awar ded a grant "for the purpose of assisting and enabling [ITD] to

13



conduct a denonstration project involving [ITD operations and
additional staffing, planning, and inplenentation.” As we have
earlier noted, this brief and vaguely stated purpose found in each
of the approxi mately one and one-half page G ant Agreenents nust be
understood in the light of ITD s statenment of its purpose: to
stinul ate technical and econom c devel opnent in M ssissippi by
transferring research from its wuniversities into comercial
applications. The bare G ant Agreenents thensel ves, however, did
not explicitly or inplicitly denote depreciation as an all owabl e or
di sal | owabl e cost.

Each G ant Agr eenent incorporated by reference two
docunents—+TD s Grant Request and a docunent setting out genera
"Ternms and Condi tions" of the agreenent. The G ant Request set out
a budget, projecting anticipated operational expenses for each of
| TD' s existing divisions and antici pated start-up expenses for new
divisions of |TD. The Gant Requests nmade no reference to
depreciation. The Terns and Conditions stated that "[t]he grant
can be used only for the research project approved by [ EDA] and in
conformty with the approved research budget." The Ternms and
Conditions also prohibited the use of federal grant funds "to pay
for capital assets or other itens not treated as expenses under
accepted accounting principles.” The Terns and Conditions
docunent, however, does not address the recovery of depreciation
expenses.

Most i nportantly, the G ant Agr eenent s specifically

i ncorporated O fice of Managenent and Budget Ci rcular A-122, which

14



provi ded that both I TD and EDA were bound to foll ow the principles
of Circular A-122 in determining the allowability of 1TD s
expenses. To be allowable, Crcular A-122 provides that the costs
must "[b]e reasonable for the performance of the award and be
allocable thereto under these principles" and "conform to any
[imtations or exclusions set forth ... in the award." ovB
Crcular No. A-122 att. A8 A(l1l), (2)(a). To determ ne whether a
cost is "reasonable," Grcular A-122 directs EDA to consider
"[wW hether the cost is of a type generally recognized as ordinary
and necessary for the operation of the organization or the
performance of the award."” Id. at § A(3)(a). Circular A-122
explicitly identifies depreciation as a typical exanple of an
allowabl e indirect cost. 1d. at 8 C(2). Finally, Crcular A-122
provi des that when determining the allowability of a particular
cost, "[c]onpensation for the use of buildings, other capital
i nprovenents and equipnent on hand nmay be nade through use
al | onances or depreciation." Circular No. A-122 att. B § C(9).

In short, although the Grant Agreenents, G ant Requests, and
Ternms and Conditions do not specifically refer to depreciation as
an allowable cost under these grants, GCrcular A-122 clearly
recogni zes depreciation as an allowable cost and approves
depreciation as a nethod for conpensating for use of an asset.

(2)

We next turn to discuss the congressional intent behind the

appropriation of these grant funds. After receiving favorable

feedback from the Study that it had comm ssioned, Congress
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appropri ated noney "toward establishnent of the Institute."” S. ReP.
No. 570, 98th Cong., 2d Sess. 9 (1984). In its report reconmendi ng
funding, the Senate Appropriations Commttee explained that it
expected to provide no nore than twenty mllion dollars over a
four-year period for a "denonstration project” that would
coordi nate several research centers in M ssissippi "to contract for
research and devel opnment work that should lead to technol ogy
transfer benefits for State and regional industries.” S. ReP. No
570. The Senate explained that |TD should be self-supporting by
the end of the four-year period. | d. In the next two
appropriation bills, Congress approved grants "consistent” withits
origi nal appropriation. S.REp. No. 150, 99th Cong., 1st Sess. 7
(1985); S.Rer. No. 425, 99th Cong., 2d Sess. 9 (1986). In the
follow ng appropriation, Congress expressly stipulated that no
grant funds could be used for a specific category of
costs—attorneys' or consultants' fees in connection wth securing
grants and contracts" from EDA. H R J.Res. 395, 100th Cong., 1st
Sess., 101 Stat. 1329-2 (1987).

In sum neither the appropriation |laws nor the correspondi ng
| egislative histories address specifically whether ITD s grants
coul d be used to cover depreciation.

(3)

As we have noted, before Congress funded this proposal and
bef ore EDA and | TD execut ed t he Grant Agreenents, Congress approved
funds for EDA to conduct the Study, which examned the

appropri ateness of federal funding. The Study defined 1TD s
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funding requirenments as "start-up funds, ongoing support funds,
proj ect devel opnent funds, outside investnent funds, and funds for
t echnol ogy assi stance."” The Study proposed that federal funds be
allocated to pay for "a portion of the start-up funds over a

five-year period," while state noney would pay for "start-up funds
and ongoi ng support.” The Study defined "start-up funds" as the
nmoney needed "to pay for the services of the key staff who nust be
recruited for |ITD central and the individual centers, initial
of fice and equi pnent requirenents for both, and expenses incurred
ininitial efforts to establish ITD and its center as potentia
reci pients of governnent and industry R & D grants." (enphasis
added) . The Study provided no discussion or recomendati on,
however, on the paynent of depreciation expenses.
\Y

Having reviewed the relevant evidence and |egal principles
relating to the issue before us, we now conme to our analysis
First we note that the efforts that | TD has nade in its attenpt to
claim all appropriated funds appears to be congruous with and
according to the regulations. Wen costs are disallowed, as was
the case here, and appropriated funds have not been exhausted, the
grantee is permtted under the regulations to substitute a cost
that it had not clainmed for that disallowed cost. The substitute
cost, of <course, nust be one that 1is allowable under the
regul ati ons. Thus, because unexhausted funds remain in the |TD

appropriations, |TD had a right under the regulations to claima
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substitute cost.® Accordi ngly, it claimed its costs of
depreciation. The only question before us, therefore, is whether
depreci ation may be such an all owabl e substitute cost.

Ruling on this question, the Assistant Secretary acknow edged
that depreciation is an all owabl e cost generally under G rcul ar A-
122, but she said that her decision denying depreciation was based
on the parties' intent. Furthernore, when the Assistant Secretary
ruled on | TD s notion for reconsideration, she said "[t]he primary
and determ native factor in our decision not to accept depreciation
as an allowable substitute cost is that there is no provision in
the grants for depreciation to be charged as a direct cost." The
only way we can read this cryptic reasoning is as the district
court did: support for her position that the parties did not
intend to charge depreciation agai nst the grants because initially
it was not clained as a cost.” The only evidence from which the
intent of the parties can be gl eaned, however, is fromthe G ant
Agreenents, Grant Requests, Ternms and Conditions, Crcular A 122,

fromthe legislative history underlying the appropriations, and

W reiterate that substitute costs on a particular grant
are only allowable up to the total anount of that grant. The
Assi stant Secretary pointed out in her opinion to response to
| TD's notion for reconsideration that costs equal to the entire
award for the fourth grant were accepted and thus no substitute
costs would be allowed. This consideration, of course, would be
relevant in the district court's determ nation of the amount |TD
will be allowed to claimfor depreciation as a substitute cost.

I't seens to us that such an observation disregards the very
nature of a substitute cost. One would hardly expect to find a
provision for a substitute cost in the initial grant papers; it
is only after a cost reflected in the grant papers has been
disallowed that a claimfor a substitute cost arises.
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from the Study. Qur earlier review of each of these docunents
determned that there is no evidence that depreciation was not
intended to be an all owabl e substitute cost under these grants.

Yet, Circular A-122 clearly recognizes depreciation as an
al | owabl e cost and, as part of the contract between the parties, is
bi ndi ng on EDA and I TD in the absence of a contrary expression. To
be sure, CGrcular A-122 is the only record evidence addressing
depreci ati on. Because Circular A-122 is part of the contract
bet ween the parties and because we find no evidence of the parties
intent that would justify disregarding its clear statenent, we hold
t hat depreciation may be an all owabl e substitute cost under these
grants.

Accordi ngly, we REVERSE t he judgnment of the district court as
to the first four grants and REMAND for further proceedi ngs not
i nconsistent with our opinion. As to grant five, we AFFIRM the
district court because |TD waived its right to judicial review by
failing to raise the issue of depreciation before the Assistant
Secretary. For the foregoing reasons, the judgnent of the district
court is

AFFI RVED in part and REVERSED and REMANDED in part.8

81t is rather clear that the majority and the dissent have a
fundanental ly different concept of the issue presented in this
case. The mgjority views the question as whether depreciation is
an all owabl e substitute cost under these grants. The dissent,
however, concludes that because | TD failed to clai mdepreciation
originally inits Gant Requests, |ITD cannot now claim
depreciation as an all owabl e cost, substitute or otherw se.

The majority opinion does not stand for the proposition
that any and all depreciation costs submtted by ITD are
automatically all owabl e substitute costs. W hold only that
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VAN GRAAFEI LAND, Circuit Judge, concurring in part and
dissenting in part:

| agree with ny | earned col |l eagues that the district court did
not err in dismssing the claimof the Institute for Technol ogy
Devel opnment ("I TD') under Grant V and concur in their affirmance of
that dismssal. As to the remainder of ny coll eagues' hol ding,
respectfully dissent. A statenent of the reasons for ny dissent
requires sone reiteration of, and elaboration on, the facts
contained in the majority opinion.

When, in 1983, the | TD asked Congress to furnish a portion of
| TD's "start-up funds", the Econom c Devel opnent Adm nistration
("EDA") entered into an agreenent with Arthur D. Little, Inc. to
conduct a study of the feasibility of the proposed institution
Follow ng a recommendation that federal participation in the
program was warranted "on a denonstration basis,"” Congress
appropriated $7 mllion for EDA to use in this manner.

Thereafter, |1TD submtted a 38-page "Task Force Report
Blueprint for Action Initial Corporate Strategy" and a funding
request for $2 mllion. The report contained a projected first

year budget entitled "Initial Budget Authorization/Projected First-

depreciation may be an all owabl e substitute cost under these
grants and that the parties did not intend otherw se.

Whet her individual clains of depreciation are all owabl e
substitute costs is another question. On remand, the burden

Wil plainly rest on ITDto prove that it is entitled to
each claimof depreciation it asserts. It is thus clear
that the district court will be free to exam ne to what
extent depreciation may be allowed as a substitute cost on
the various clainms of ITD. In this connection, the district

court, of course, may fully consider whether adequate
records support |ITD s clained depreciation costs.
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Year Proposals.” No item for depreciation was contained in this
budget or anywhere else in the Task Force Report, and nowhere was
there any nention of "indirect costs", which arguably m ght have
been said to include depreciation.

In response to this request, the EDA made a $2 mllion
"DEMONSTRATI ON  GRANT OFFER', which reads in pertinent part as
fol | ows:

The Econom ¢ Devel opnment Adm nistration, in accordance
with the objectives of section 301(f) of the Public Wrks and
Econom ¢ Devel opnent Act of 1965, as anended, (hereinafter
called "the Act") hereby offers to

The Institute for Technol ogy Devel opnment Jackson, M ssissipp

(hereinafter called "the Grantee") grant assistance, subject
to the terns, conditions, and limtations as set forth herein
and in the attached General Terns and Conditions. This award
is for the purpose of assisting and enabling the Gantee to
conduct a denonstration project to performinitial Institute
staffing, planning, and inplenentation, which project is
deened useful and pertinent to the |ong range acconpli shnment
of the objectives of the Act.

The Grantee's proposal, "Task Force Report Bl ueprint for
Action: Initial Corporate Strategy," of Cctober 2, 1984 is
hereby incorporated as part of this Gant Ofer. To the
extent that the proposal conflicts with this Gant Ofer
and/ or applicabl e sections of the General Terns and Conditions
of the denonstration grant, the Gant Ofer and the General
Ternms and Conditions shall prevail.
| quote this pertinent portion in full because it is typical

of the conditions and restrictions in each of the Gants that
followed. In each of the Gants, the terns of |ITD s proposal are
incorporated in the Gant Ofer except when the proposal's terns
conflict wwth the Gant Ofer or the applicable General Terns and
Conditions, in which case the Gant Ofer and Ceneral Terns and

Conditions control the rel ations between the parties.
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The follow ng clauses in the General Terns and Conditions are
therefore of controlling inportance in each of the several Gants
t hat were nmade:

The grant or cooperative agreenent assistance hereby made

avai |l abl e can be used only for the research project approved

by the Econom c Developnent Administration (EDA) and in
conformty with the approved research budget.

The Awar dee shal |l keep such records as wll fully disclose the
anount and disposition of the total budgeted funds, the
pur pose or undertaking for which such funds were used....

On August 2, 1985, | TD submitted a Grant request for "$5M of

federal "seed funds.' Thi s contai ned proposed budgets for the
several |ITD divisions, and nowhere was any nention nmade of
depreciation or indirect costs. On Septenber 30, 1985, the parties
executed a second "DEMONSTRATI ON GRANT OFFER. " The " maxi mum
amount” was $5 mllion, which was to be available for a period of
one year. Once again, the relationship between the terns of the
pr oposal , the Gant O fer and the General Terns and
Conditions—+.e., the controlling effect of the Gant Ofer and
Ceneral Terns and Conditi ons—was stated specifically.

On February 10, 1987, ITD, as it was required to do, submtted

a fund expenditure report covering the two above-described G ant

O fers. The report nentions neither depreciation nor indirect
costs. For purposes of illustration only, |I attach as an exhibit
a portion of the report covering the disposition of the $2 nmillion

Grant. See Appendi X.
On August 21, 1986, | TD requested an additional G ant of over
$6 mllion, and on Septenber 30, 1986, a "DEMONSTRATI ON GRANT
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OFFER' in the anmount of $6 mllion was executed by the parties. A
fourth "DEMONSTRATI ON GRANT OFFER' in the sum of $3,900,273 was
executed on Septenber 30, 1987. Both the 1986 and 1987 awards
i ncor porated the above-quoted provisions nmaking the terns of the
Grant O fer and General Terns and Conditions paranount.

It is clear and undi sputed that none of the G ant proposals or
agreenents nentioned or included depreciation as a reinbursable
expense. Mor eover, evidence in the record denonstrates clearly
that the parties did not intend that depreciation be included as
such. EDA' s position was stated by L. Joyce Hanpers, Assistant
Secretary for Econom c Devel opnent, as foll ows:

The primary and determ native factor in our decision not
to accept depreciation as an all owabl e substitute cost is that
no one intended that depreciation be charged against the ITD
grants.
| TDs failure to request in its Gant proposals that it be

rei mbursed for depreciation or indirect costs and its failure to
treat any of the funds it received as such reinbursenent,
denonstrate that M. Hanpers correctly stated its intent. The
Ceneral Ternms and Conditions provide that "[t] he Anardee shal |l keep
such records as wll fully disclose the anobunt and di sposition of
the total budgeted funds [and] the purpose or undertaking for which
such funds were used." Moreover, both Ofice of Managenent and
Budget ("OwWB") Circular No. A-110 and the General Terns and
Condi tions, which were made a part of each award, provide for
Peri odi cal Progress and Budget Reports. These reports required the
di scl osure of each budgeted item and the anount spent on each.
Finally, OB uses a formentitled "Financial Status Report" which
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contains a separate bracket for "Indirect Expense", in which the
grantee is directed by OMB to "enter total anount of indirect costs
charged during the report.” None of ITD s reports contained a
claimfor depreciation as a budgeted item an expenditure, or an
"I ndi rect Expense." I ndeed, |TD did not even maintain a cost
accounting system which would provide for the allocation of
indirect costs such as depreciation. It was not until October
1989, after the Ofice of Inspector General had conpleted its draft
audit report finding inproper charges of mllions of dollars in
unal | owabl e costs, that |ITD first suggested the possibility of
substituting depreciation for the costs found unallowable in the
audi t .

All of the above facts are undi sputed. Indeed, it was on that
basis that both sides noved for sunmary judgnent in the district
court. In parting conpany from ny coll eagues, | am di sturbed at
the outset by their disregard or actual rejection of these
undi sputed facts, a practice which we are not permtted to adopt.
My col | eagues say, for exanple, that they "find no evidence of the
parties' intent", supra, at ----, and that "[t]he Assistant
Secretary determ ned the parties' intent only froman exam nation
of the docunents in the record."” Supra, at ---- n. 2. |If we are
guided to our conclusion by a review of the facts indicative of
intent, | suggest that the above-described undi sputed evi dence of
t he conduct of the parties, particularly the conduct of ITDitself,
establ i shes overwhelmngly that | TD did not ask for or expect to

recei ve paynent for depreciation. 1In all of the exchanges between
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the parties over a period of four years, the word "depreciation" is
not nentioned once. However, while | am convinced that ny
col | eagues m shandl ed established facts, ny problem with the
majority opinion is nore broad-reaching in its scope than the
majority's de novo review of evidence submtted to an
adm ni strative body.

In Ford Motor Credit Co. v. Mlhollin, 444 U. S. 555, 568, 100
S.C. 790, 798, 63 L.Ed.2d 22 (1980), which involved the Federal
Reserve Board's interpretation of the Truth in Lending Act, 15
US C 8§ 1601 et seq., Justice Brennan, witing for the Court,
W sely stated that "a court that tries to chart a true course to
the Act's purpose enbarks upon a voyage w thout a conpass when it
disregards the agency's views." This, in brief, states an
adnonition that has guided our country's highest court for many
years. See, e.g.:

Envi ronmental Protection Agency v. National Crushed Stone

Ass'n, 449 U S. 64, 83 [101 S.C. 295, 307, 66 L.Ed.2d 268]

(1980) :

It is by now a commonpl ace that "when faced with a
probl emof statutory construction, this Court shows great
deference to the interpretation given the statute by the
officers or agency charged with its admnistration."”
Udall v. Tallman, 380 U S 1, 16 [85 S. C. 792, 801, 13
L. Ed. 2d 616] (1965). [footnote omtted];

Bl andi ng v. DuBose, 454 U.S. 393, 401 [102 S.C. 715, 719, 70
L. Ed. 2d 576] (1982) (per curiamnm

Finally, we have frequently stated that courts
should grant deference to the interpretation given
statutes and regulations by the officials charged with
their admnistration. |[citations omtted];

Howe v. Smith, 452 U S. 473, 485 [101 S.Ct. 2468, 2476, 69
L. Ed. 2d 171] (1981):
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Because the Attorney Ceneral, and through himthe
Bureau of Prisons, are charged with the adm ni strati on of
8§ 5003, their view of the neaning of the statute is
entitledto considerable deference. [citations omtted];

Udall v. Tallman, 380 U'S 1, 16, 85 S.Ct. 792, 801, 13
L. Ed. 2d 616 (1965):

When faced with a probl emof statutory construction
this Court shows great deference to the interpretation
given the statute by the officers or agency charged with
its admnistration.... When the construction of an
admnistrative regulation rather than a statute is in
i ssue, deference is even nore clearly in order.

Adherence to the practice described in the above cases is
particularly inportant where there is an anbiguity in the statute
or regulation at issue. See:

Stinson v. United States, [--- US ----, ----] 113 S C.
1913, 1918 [123 L.Ed.2d 598] (1993):

Under Chevron U.S. A Inc. v. Natural Resources Defense

Council, Inc., 467 U.S. 837 [104 S.Ct. 2778, 81 L.Ed.2d
694] (1984), if a statute is unanbiguous the statute
governs; if, however, Congress' silence or anbi guity has

"l eft a gap for the agency to fill," courts nust defer to
the agency's interpretation so long as it is "a
perm ssi bl e construction of the statute.” |d. at 842-843
[104 S. Ct. 2781-82];

Federal Election Commin v. Denocratic Senatorial Canpaign
Corm, 454 U. S 27, 39 [102 S.C. 38, 46, 70 L.Ed.2d 23]
(1981):

Hence, in determning whether the Comm ssion's
action was "contrary to law," the task for the Court of
Appeal s was not to interpret the statute as it thought
best but rather the narrower inquiry into whether the
Comm ssion's construction was "sufficiently reasonabl e"
to be accepted by a reviewing court. Train v. Natura
Resources Defense Council, 421 U S 60, 75 [95 S. C.
1470, 1479, 43 L.Ed.2d 731] (1975); Zenith Radio Corp.
v. United States, 437 U S. 443, 450 [98 S. Ct. 2441, 2445,
57 L.Ed.2d 337] (1978). To satisfy this standard it is
not necessary for a court to find that the agency's
construction was the only reasonable one or even the
reading the court would have reached if the question
initially had arisen in a judicial proceeding. | bid.;
Udall v. Tallman, 380 US., at 16 [85 S. Ct. at 801];
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Unenpl oynent Conpensati on Commin v. Aragon, 329 U. S. 143,
153 [67 S.Ct. 245, 250, 91 L.Ed. 136] (1946).;

Unenpl oynent Conpensati on Conmi n of Al aska v. Aragon, 329 U. S
143, 153-54 [67 S.Ct. 245, 250, 91 L.Ed. 136] (1946):

The "reviewing court's functionis limted.” Al that is
needed t o support the Comm ssion's interpretationis that
it has "warrant in the record" and a "reasonabl e basis in
I aw. " Labor Board v. Hearst Publications, Inc., [322
U S 111, 131, 64 S.C. 851, 860, 88 L.Ed. 1170 (1944) ];
Rochest er Tel ephone Corp. v. United States, 307 U. S. 125
[59 S.Ct. 754, 83 L.Ed. 1147] (1939).

Al t hough this Court has not been the nobst enthusiastic
adherent to the above-stated principles, it would be a mstake to
say that we disregard them The Suprene Court's sem nal decision
in Udall v. Tallman, supra, has been cited by this Court on a host
of occasions. See Vol. 1.6 Shepard's United States Citations at
497 (7th ed. 1994). Thus, in First G braltar Bank, FSB v. Moral es,
19 F.3d 1032, 1036 (5th Gr.), cert. denied, --- US ----, 115
S.C. 204, 130 L.Ed.2d 134 (1994), opinion vacated and superseded
on ot her grounds, 42 F.3d 895 (5th G r.1995), we said:

W are required to give deference to an executive
agency's interpretation of a statute or regulation that the
agency is responsible for admnistering. O course, if the
intent of Congress is clear, that intent will trunp any agency
interpretation to the contrary. |If Congress did not directly
address the precise question at issue, however, we nust defer
to the agency's interpretation of that statute as expressed in
its reqgqulations unless those regulations are arbitrary,
capricious, or manifestly contrary to the statute. Deference
is even nore clearly in order when an agency construction of
its own regulations is involved; the agency construction is
controlling unless it is plainly erroneous or inconsistent
wth the regulation. [citations omtted]

See al so:

Hawkins v. Agricultural Mtg. Serv., 10 F. 3d 1125, 1129 (5th
Cir.1993):

Legal issues, however, are " "for the courts to
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resol ve, although even in considering such issues the
courts are to give sone deference to the [agency's]
informed judgnent.' " Faour [v. United States Dep't of
Agric., 985 F.2d 217, 219 (5th Gr.1993) ] (quoting
Federal Trade Commn [v. Indiana Fed' n of Dentists, 476
U S. 447, 454, 106 S.C. 2009, 2015, 90 L.Ed.2d 445
(1986) ] ).;

Texas Mun. Power Agency v. Adm nistrator of the United States
Envtl. Protection Agency, 836 F.2d 1482, 1488 (5th G r. 1988):

W are required to defer to any reasonable EPA
construction of its enabling statutes. Wen resolving an
apparent conflict anong EPA regul ations, even greater
deference is in order. As the Suprene Court stated in
Udal I v. Tall man:

When the construction of an admnistrative
regulation rather than a statute is in 1issue,
deference is even nore clearly in order.... "[T]he
ultimate criterion IS t he adm ni strative
interpretation, which becones controlling weight
unless it is plainly erroneous or inconsistent with
the regulation.” [footnote citations omtted];

Coca-Cola Co. v. Atchison, Topeka, and Santa Fe Ry. Co. 608
F.2d 213, 222 (5th G r.1979):

Nevert hel ess, even where the issue is one of pure |aw,
such as interpretation of contracts, tariffs, regul ations
and statutes, roomstill is present for deference to the
views of adm nistrative agencies, particularly where the
under st andi ng of the problemis enhanced by the agency's
expert understanding of the industry. [citations
omtted]

United States v. Articles of Drug, 625 F.2d 665, 675 (5th
Cir.1980):

O course, when there is nore than one reasonable
interpretation, the court is bound to followthat of the
agency. [footnote citations omtted]

In contrast to all of the above-cited authority, my col | eagues
state that "[a]s [their] analysis involves the interpretation of
regul ati ons, congressional policy, and contractual agreenents—all
of which invol ve i ssues of |awftheir] reviewis de novo " and that

they "owe no deference to the agency's determ nation." Supra, at
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----. In support of this holding, they cite Pennzoil Co. V.
Federal Energy Regulatory Commn, 789 F.2d 1128 (5th C r.1986) and
Snug Harbor, Ltd. v. Zurich Ins., 968 F.2d 538 (5th Cr.1992),
nei t her of which stands for the proposition they endorse. Pennzoi

i nvol ved an agency interpretation of a contract between two private
parties, and Snug Harbor did not involve an agency at all. This
case, by contrast, involves an agency's action with respect to a
grant programthat it was charged by Congress to adm nister, and
that agency's interpretation of grant terns and regulations with
which it was thoroughly famliar.

In short, although | do not contend that the EDA's
interpretation of its Gants is binding on this Court, | believe
t hat when ny col |l eagues undertook to conduct a conpletely de novo
interpretation of these docunents, they erred. | mght be wlling
to overlook this error if my colleagues were correct in their
"unm st akabl e conclusion that Crcular A-122's general recognition
of depreciation as an allowabl e indirect cost forns a basic part of
t he agreenent between EDA and I TD." Supra, at ----. However, this
"unm st akabl e concl usi on" is wong.

The principles enunciated in Grcular A-122 are directed to be
used "by all Federal agencies in determning the costs of work
performed by nonprofit organizations under grants, cooperative
agreenents, costs reinbursenent contracts, and other contracts in
whi ch costs are used in pricing, admnistration, or settlenent."”
OMB coul d not have intended to nandate that depreciation be treated

as an al |l owabl e cost in every one of the varied situations in which
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costs mght be wused in pricing, in admnistration, or in
settlenment. GCircular A-122 takes this diversity into account when
it provides that "[Db]ecause of the diverse characteristics and
accounting practices of nonprofit organi zations, it is not possible
to specify the types of cost which nmay be classified as indirect
cost in all situation[s]." The Crcular then el aborates:
However, typical exanples of indirect cost for many nonprofit
organi zati ons may include depreciation or use allowances on
buildings and equipnent, the <costs of operating and
mai ntaining facilities, and general adm ni strati on and gener al
expenses, such as the salaries and expenses of executive
of ficers, personnel adm nistration, and accounti ng.
A fair reading of this clause is that the word "may" in reference
to the conduct of "many nonprofit organizations" is used in its
ordinary sense as a word of authorization, not of conmand. See
Farmers and Merchants Bank of Mnroe v. Federal Reserve Bank of
Ri chrmond, Virginia, 262 U S. 649, 662-63, 43 S.Ct. 651, 656, 67
L. Ed. 1157 (1923); United States v. Lexington MI| & El evator Co.,
232 U.S. 399, 411, 34 S.C. 337, 340-41, 58 L.Ed. 658 (1914). As
one treatise explains:
OMB Circulars do not determ ne whether [indirect] costs are
rei mbursabl e by the federal governnent. OMB has systens for
calculating the anpunt of indirect costs if +they are
rei mbursable. An essential prerequisite to the use of OW' s
systens is the provision in grant agreenents for the paynent
of indirect costs....
1 Richard B. Cappalli, Federal G ants & Cooperative Agreenents 8§
4.53, at 282 (1991 Cum Supp.) (enphasis in original).
Circular A-122 specifically provides that for costs to be
all owabl e under an award they nust be "reasonable for the

performance of the award," nust "[c]onformto any |imtations or
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exclusions ... in the award as to types or anount of cost itens,"
and nust be "adequately docunented."” Each of the four Gants at
i ssue herein specifically provides that the "Gant Ofer and the
Ceneral Terns and Conditions shall prevail," and the General Terns
and Condi tions that acconpany each G ant Ofer provide that "[t]he
grant or cooperative agreenent assi stance hereby nmade avai |l abl e can
be used only for the research project approved by the Econom c
Devel opnment Administration (EDA) and in conformty wth the
approved research budget." (enphasis supplied) As di scussed above,
none of the budgets submtted by | TD, | et al one any approved by the
EDA, provides for the reinbursenent of indirect costs or
depreci ati on.

If there is any anbiguity in the foregoing provisions, and |
submt there is none, the anbiguity was resolved by EDA s
adm ni strative rulings, to which this Court should give
consi derati on.

In 1989 and 1990, the Ofice of Inspector General of the
United States Departnent of Conmerce conducted two audits of | TD.
The follow ng brief excerpts fromthe final audit report furnish an
enl i ghteni ng backdrop for our review

Qur audit reveal ed significant, serious deficiencies in |ITD s

financi al managenent system and procurenent practices, which

resulted in substantial waste and abuse of funds provi ded by
the federal governnent and the $3.7 mllion of inproper
clains. Moreover, it is quite clear that responsi ble officers
and enpl oyees of |ITD were fully aware that | TD s accounti ng
met hods and fiscal practices did not conform to federal
financial standards, but nmde no effort to renedy the
situation until we commenced our audit. | ndeed, Institute

officials sinply chose to ignore certain federal requirenents,
such as O fice of Managenent and Budget (OMVB) circul ars.
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During the course of our audit, it also becane readily
apparent that I1TD s procurenent practices violated federa
standards, resulting in the inproper and wasteful use of nore
than a mllion dollars in federal funds.

Specifically, since 1985 ITD has purchased [$]1.1 mllion
worth of goods and services through unjustified sole source
contracts, in conplete and purposeful disregard of federa
requi renents that nandate the maxi numpracticabl e conpetition
in connection with procurenents. The Institute consistently
failed to execute adequate witten contracts or agreenents,
which resulted in a serious |lack of control over contractor
performance and costs. | TD has al so engaged in procurenent
practices which created, at the very | east, the appearance of
conflicts of interest and has count enanced enpl oyee activities
i n apparent violation of procurenent conduct codes...

| TD officials agree that by not having an overhead cost

allocation system they were not conplying with the federa

standards in OVMB G rcul ar A-110...

Fi ndi ngs such as the foregoi ng encourage ne in ny belief that
we shoul d not reward the m sconduct above descri bed by a benevol ent
interpretation of the facts and the law at issue herein. [In sum

regardl ess of whether we give sone consideration to the EDA' s

holdings, as | believe we should, or whether we enbark on a
conpletely de novo review, | believe that the judgnent of the
district court should be affirmed. | so vote.!?

At the risk of initiating a ping-pong exchange of
footnotes, | feel conpelled to respond to footnote 8 of the
maj ority opinion, particularly the portion thereof that
erroneously describes the basis for ny dissent, viz., "because
| TD failed to claimdepreciation in its Gant requests" it cannot
claimit now | do in fact state that the undi sputed evi dence of
| TD' s conduct "establishes overwhelmngly that |1 TD did not ask
for or expect to receive paynent for depreciation," supra, at ---
-. However, that statenent is primarily in response to ny
col | eagues' statenent that they could find no evidence of the
parties' intent. See Schultz v. Metropolitan Life Ins. Co., 872
F.2d 676, 679 (5th Gr.1989). It is not the be-all and end-al
of the dissenting opinion. A nore accurate statenent of the
dissent's position is that it is predicated upon the
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APPENDI X
| NSTI TUTE FOR TECHNOLOGY DEVELOPMENT
ANALYSI S OF EXPENDI TURES FOR
$2 M LLI ON DEMONSTRATI ON FEDERAL GRANT

DESCRI PTI ON AMOUNT

Sal aries & Al |l owances $ 429, 347. 40
Consul ting 552, 976. 42
Cont r act ual 217, 483. 95
| nsur ance 44,917. 92

Taxes 32,004. 11

Reti renent 26, 409. 00

Rel ocation Costs 40, 495. 88

Pr of essi onal Devel opnent 5, 321. 28

Printing & Duplication 20, 201. 02

Post age & Express Mail 7,067. 10

Tel ephone 27,399. 99

Uilities 21. 44

Rent 8,727. 47

Equi pnment Rent al 6, 797. 39

Repairs & Mi nt enance 11, 298. 94

Legal & Accounting 58, 175. 33

O her Professional Fees 133, 725. 33

Trust ee Fees 2,713.50

Dues & Subscriptions 7,128. 32

Suppl i es 93,973.64

Travel 273, 814. 57

unchal | engeabl e fact that G ant assistance was available to I TD
only if it conforned to an "approved research budget," and none
of the budgets incorporated in the G ant agreenents at issue
herei n contained any reference whatsoever to depreciation. 1In
ot her words, the clainms now being nade for depreciation were not
"ot herw se all owabl e" under the Grant agreenents, as required by
Conmptrol l er General Report B-208871.2, entitled "Substitution."
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Tot al $2, 000, 000. 00
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