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Before JOLLY and BENAVIDES, Circuit Judges, and SHAW" District
Judge.

BENAVI DES, Circuit Judge.

Cerald Mangum a Mssissippi state prisoner, appeals the
denial of his petition for wit of habeas corpus. 28 U.S.C. 8§
2254. Mangum argues that the district judge erred in failing to
recuse hinself because the judge was a nenber of the prosecution
staff at the tinme Mangum pleaded guilty in state court and that
counsel rendered ineffective assistance. W hold that because the
district judge did not actually participate in the prior
proceedi ngs, 28 U S.C. 8§ 455 does not nmandate recusal. |In regard
tothe ineffective assistance of counsel claim we find that Mangum
has not carried his burden of show ng prejudice. We therefore
affirm
| . FACTS AND PROCEDURAL HI STORY

On March 5, 1981, Mangum pl eaded guilty to nmurder, rape, and
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burglary of an occupied dwelling in the Crcuit Court of H nds
County, M ssissippi, First Judicial District. Pursuant to those
pl eas, he was sentenced to life inprisonnent for nurder, 30 years
(10 years suspended) sentence for the rape and a 15-year (71/2
years suspended) sentence for the burglary, with the sentences
runni ng concurrently. These sentences were to run consecutively,
however, to a 10-year sentence on a previous conviction for
aggravated assault obtained in the Crcuit Court of H nds County,
M ssi ssi ppi, Second Judicial District.? On July 19, 1982, Mangum
filed a notion to withdraw his plea of guilty to nurder, which the
court denied the next day. In 1988, Mangum filed a notion to
vacate judgnent. Finding that the relief sought in the notion to
vacate was previously denied, the state trial court dismssed the
nmotion wth prejudice. On Cctober 4, 1989, wthout witten
opinion, the Suprenme Court of Mssissippi affirnmed the order
denyi ng post-conviction relief. Mangum v. State, 553 So.2d 24
(M ss. 1989).

Mangum filed a petition for habeas corpus relief pursuant to
28 U.S.C. 8 2254 in district court. Mangum asserted that his
counsel rendered ineffective assistance by failing to investigate
the crime and by coercing himinto pleading guilty to nurder rather

than attenpting to have the charge reduced to mansl aughter.

Ynitially, Mangum pl eaded guilty to the aggravated assault
in Crcuit Court of H nds County, M ssissippi, Second Judicia
District, and was sentenced to 15 years in the M ssissipp
Departnent of Corrections wth 10 years suspended and 5 years to
serve. After serving the initial portion of the sentence, Mangum
was rel eased. The suspended sentence was revoked when he was
indicted for the above burglary charge.
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On Cctober 25, 1993, the nagistrate judge entered his report
and recommendati on that Mangum s petition for wit of habeas cor pus
be deni ed, concluding that there was no evi dence that Mangum woul d
have refused to plead guilty and proceed to trial because of the
al l eged i neffective assistance of counsel. Mangumobjected to the
report and recomrendation and also submtted a petition to anend
wth affidavits attached. The district court adopted the
recomendati on and deni ed Mangumis petition to anend. Mangum now
appeal s.

1. RECUSAL OF THE DI STRI CT JUDGE

Mangum contends that, pursuant to 28 U S.C. 8§ 455(b)(3),
Judge Wngate was disqualified from hearing his federal habeas
petition in the court bel ow Section 455(b)(3) provides that a
judge shall disqualify hinself "[where he has served in
governnental enploynent and in such capacity participated as
counsel, adviser or material w tness concerning the proceeding or
expressed an opi nion concerning the nerits of the particular case
in controversy."

The state argues that the claimis untinely because Mangum
raises it for the first tinme on appeal.? W have "not yet clearly
defined the scope of our review of 8§ 455 issues raised for the
first time on appeal." MKethan v. Texas Farm Bureau, 996 F.2d
734, 744 n. 31 (5th Gr.1993), cert. denied, --- US ----, 114

S.C. 694, 126 L.Ed.2d 661 (1994). This Court, however, has

2ln its brief, the state asserts that Mangum had been on
noti ce of Judge Wngate's assignnment for four years, an assertion
Mangum does not deny in his reply brief.
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declined to reach the nerits of a 8 455 recusal claim which was
raised for the first tinme on appeal, concluding that the plaintiff
had waived the objection by failing to raise it earlier.
St ephenson v. Pai ne Webber Jackson & Curtis, Inc., 839 F.2d 1095,
1096 n. 3 (5th Gr.), 488 U. S. 926, 109 S.Ct. 310, 102 L.Ed.2d 328
(1988) (citing Del esdernier v. Porterie, 666 F.2d 116, 121-23 (5th
Cr.), cert. denied, 459 U S 839, 103 SSC. 86, 74 L.Ed.2d 81
(1982)).% In United States v. York, 888 F.2d 1050, 1055-56 (5th
Cir.1989), we acknow edged the waiver found in Stephenson, supra,
but opined that there was no need to determ ne "whether the sane
shoul d be adopted as an inflexible rule.” W also stated that the
Suprene Court had inplicitly rejected the view that a notion for
recusal made after trial was per se untinely. ld. (citing
Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 860- 64,
108 S. Ct. 2194, 2203-04, 100 L.Ed.2d 855 (1988)).

Al t hough the above cases sonetines referred generally to 8§
455, they involved either subsection (a) or (b)(1) of § 455, and
the i nstant case involves 8§ 455(b)(3). In Mxon v. United States,
620 F.2d 486, 487 (5th G r.1980), we addressed a 8 455(b)(3) claim
t hat had not been raised in the district court. |In that case, the
magi strate who presided over Mxon's 28 U S.C. § 2255 proceedi ngs
was the sane individual who, as an Assistant United States
Attorney, had represented the governnent in earlier proceedings

i nvol ving the sane convictions. W found that the nmagi strate was

3See also United States v. MVWR Corp, 954 F.2d 1040, 1046
(5th Cir.1992) (8 455 includes a tineliness requirenent).
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di squalified and that such disqualification rendered the 8§ 2255
proceedings a nullity. In the instant case, as set forth bel ow, we
find that recusal was not nmandated, and, thus, there was no error,
pl ai n or otherw se.

Mangum asserts that Judge Wngate "was a nenber of the
prosecution's staff at the time that [he] pled guilty" to the
of fense of nmurder that is the subject of the habeas petition now
before us. Although the state concedes that Judge Wngate was an
assistant district attorney in Honds County at that tine, it
asserts that Judge Wngate did not participate in Mangum s guilty
pl ea proceedings. The state record supports that assertion, and,
further, Mangum does not specifically allege that Judge Wngate
(then Assistant District Attorney Wngate) was personally invol ved
in his case. The state, citing several cases fromother circuits,*
argues that the judge was not required to recuse hinsel f because he
did not actually participate in the proceedi ngs.

The |anguage of 8§ 455(b)(3) provides that a judge shall
disqualify hinmself "[where he has served in governnental

enpl oynent and in such capacity participated as counsel, adviser or

“United States v. D Pasquale, 864 F.2d 271, 279 (3d
Cir.1988), cert. denied, 492 U S. 906, 109 S.Ct. 3216, 106
L. Ed. 2d 566 (1989) (recusal not required absent a specific
show ng that the judge was involved in the previous case);
Kendrick v. Carlson, 995 F.2d 1440 (8th G r.1993) (prosecutor
with no involvenent in prior case not required to disqualify
himself as judge); United States v. G pson, 835 F.2d 1323 (10th
Cir.), cert. denied, 486 U S. 1044, 108 S.C. 2038, 100 L. Ed. 2d
623 (1988) (to require recusal, there nust be a show ng that
judge actually participated as counsel in the prior proceeding).
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material w tness concerning the proceeding." (enphasis added).?®
In contrast, as explained by the Tenth Crcuit, the predecessor
version of 8§ 455(b)(3) provided that "[Alny ... judge of the United
States shall disqualify hinself in any case in which he ... has
been of counsel." United States v. G pson, 835 F.2d 1323, 1326
(10th Cir.1988) (brackets, ellipsis, and enphasis in opinion).?®

Accordi ngly, the applicable version of 8§ 455(b)(3) nmandat es recusal

if the judge has "participated as counsel." |d. "Participation
connotes activity.... One cannot "participate' wthout doing
sonething." 1d. (enphasis in opinion).

We find the Tenth Grcuit's anal ysis persuasive. W therefore
adopt the interpretation espoused by the Tenth Crcuit.

Specifically, 8 455(b)(3) does not nandate’ recusal unless the

\We previously have acknow edged the interpretation of §
455(b) (3) that requires actual participation in the proceedi ngs
by the fornmer governnent attorney but found it unnecessary to
determ ne whether that interpretation was correct because, under
any interpretation of that provision, the judge in that case was
not disqualified. United States v. Kelly, 556 F.2d 257, 263 (5th
Cr.1977), cert. denied, 434 U.S. 1017, 98 S.Ct. 737, 54 L.Ed.2d
763 (1978). Cf. Donald v. Jones, 445 F.2d 601, 606-07 (5th
Cir.), cert. denied, 404 U S 992, 92 S.Ct. 537, 30 L.Ed.2d 543
(1971) (This Court, in the context of a claimof unfair trial,
has | ooked to the | ack of participation by the fornmer governnent
attorney when the defendant commtted the offense while the
attorney was a prosecutor, but the defendant was not indicted
until eight nonths after the judge took the bench.).

6Cf. Adans v. United States, 302 F.2d 307 (5th Cr.1962)
(predecessor version of 8§ 455) (fact that judge had been
prosecuting attorney in liquor violation case did not render him
disqualified as a person who had been "of counsel"™ pursuant to 8§
455 in perjury prosecution arising out of liquor case where
perjury case was not comrenced until he resigned as prosecuting
attor ney).

‘O course, the judge has the discretion to (and soneti nes
shoul d) recuse hinself even though he did not actually
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former governnent attorney has actually participated in sone
fashion in the proceedings. Mangum does not allege specific
participation by Judge Wngate in his guilty plea proceedi ngs, but

rather, he asserts that Judge Wngate was a nenber of the

prosecution staff. Such a claimis not sufficient to mandate
recusal. Accordingly, the district court did not conmt error by
failing to recuse hinself, nuch less plain error. Mangumis not

entitled to any relief on this claim
I'11. | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI M

Mangum asserts that his counsel was ineffective and that the
district court erred in dismssing this claimwthout holding an
evidentiary hearing. A federal habeas court need not grant an
evidentiary hearing on a clai mof ineffective assi stance of counsel
"when a petitioner fails to allege facts which, if proved, would
entitle the petitioner to relief, or when the state court record
supports that court's disposition of the claim" Anpbs v. Scott, 61
F.3d 333, 348 (5th G r.1995) (footnotes omtted).

To prevail on an ineffective assistance of counsel claim
Mangum rmust show that his counsel's performance was deficient and
that the deficiency prejudiced his defense. Strickland v.
Washi ngton, 466 U.S. 668, 687, 694, 104 S.C. 2052, 2064, 2068, 80
L. Ed.2d 674 (1984). |In the context of a guilty plea, a defendant

participate during his enploynment as a fornmer governnent

attorney. In Bradshaw v. MCotter, 796 F.2d 100, 101 (5th
Cir.1986), a state appellate judge's nane appeared on the bri ef
as a prosecuting attorney; however, the judge had not
participated in the appeal as a prosecutor. Although we rejected
the due process claim we opined that the judge should have

di squalified hinself.



must show "that there is a reasonable probability that, but for
counsel's errors, he would not have pleaded guilty and woul d have
insisted on going to trial."™ H Il v. Lockhart, 474 U S. 52, 59,
106 S.&t. 366, 370, 88 L.Ed.2d 203 (1985).

In regard to the performance prong of the Strickland/ Hil
test, "if a defendant is represented by counsel and pleads guilty
upon the advice of counsel, the voluntariness of the plea depends
on whether counsel's advice was within the range of conpetence
demanded of attorneys in crimnal cases." Arnstead v. Scott, 37
F.3d 202, 206 (5th Cr.1994) (internal quotation marks and citation
omtted), cert. denied, --- US ----, 115 S C. 1709, 131 L.Ed. 2d
570 (1995). In regard to the prejudice prong, a petitioner nust
prove that but for his counsel's allegedly incorrect advice, he
woul d have insisted on going to trial. | d. Sinply alleging
prejudice will not suffice. Whet her the petitioner is able to
persuade us that he was prejudiced depends partly on his chances
for success at trial. |If the petitioner clains that counsel erred
by failing to investigate or discover certain excul patory evi dence,
the prejudice determnation wll depend upon whether the discovery
of such evi dence woul d have i nfl uenced counsel to change his advice
regarding the guilty plea. Id. O course, whether counsel would
have changed his advice depends on his prediction whether the
evi dence woul d change the outconme of the trial. |I|d. Analogously,
to show prejudice inregard to a claimthat the attorney failed to
raise a certain defense, the petitioner nust show that the defense

i kely woul d have been successful at trial. |Id.



Subsequent to Strickland and Lockhart, the Suprene Court has
further clarified the prejudice inquiry. Lockhart v. Fretwell, ---
us. ----, 113 S .. 838, 122 L.Ed.2d 180 (1993). Pursuant to
Fretwell, we nust also determne "whether counsel's deficient
performance caused the outcone to be unreliable or the proceeding
to be fundanentally unfair." The Suprene Court explained that
"[ulnreliability or unfai rness does not resul t | f t he
i neffectiveness of counsel does not deprive the defendant of any
substantive or procedural right to which the law entitles him"
Fretwell, 113 S.Ct. at 844.

Mangum cont ends that counsel induced himto plead guilty by
advising himthat if he did not so plead, he would be sentenced to
life without parole as an habitual offender. He asserts "that at
the tinme that he entered his pleas of guilty he could not have been
sentenced as a habitual offender, if he went to trial, and
therefore, because of the m staken advice fromcounsel the plea of
guilty was involuntary." Al though Mangum now cl ai ns that counse
advi sed himthat he would receive life without parole if he did not
plead guilty, it is worth nentioning that, in the court bel ow and
in his state proceedings, he has clained that counsel advised him
to plead guilty to escape the death penalty. Al so, he previously
has clainmed that counsel verbally prom sed hima 20-year sentence

for the nurder.?8

8At the guilty plea hearing, however, the judge inforned
Mangum that |ife was the only perm ssible sentence for nmurder, to
whi ch Mangum replied that he understood. Further, the court
i nqui red whether there were any "side agreenents of any type,"
and Mangum answered "no."



In any event, Mangumis claim that he could not have been
sentenced as an habitual offender is based on the fact that he had
not been indicted under the habitual offender statute, M ss. Code
Ann. 8§ 99-19-81 (1977).° Had Mangum not pleaded guilty to mnurder
under the proposed plea agreenent, however, there is nothing to
indicate that the state could not have obtained an anended or
superseding indictnment for nurder under the habitual offender
stat ut e.

Section 99-19-81 "requires proof that the defendant had been
tw ce previously convicted of a felony in this state or another."
Lacy v. State, 629 So.2d 591, 594 (M ss.1993). Further, if "one
(1) of such felonies shall have been a crine of violence[, the
defendant] shall be sentenced to life inprisonnent, and such
sentence shall not be reduced or suspended nor shall such person be
eligible for parole or probation.” M ss.Code §8 99-19-83 (1977).

The record reveals that Mangum had a previ ous conviction for
aggravated assault in cause no. 3593, Circuit Court of Hi nds
County, M ssissippi on Septenber 9, 1977. The sentencing order for

that conviction provides that he was sentenced to fifteen years

%Section 99-19-81 provides that:

Every person convicted in this state of a fel ony who
shal | have been convicted tw ce previously of any
felony or federal crime upon charges separately brought
and arising out of separate incidents at different
times and who shall have been sentenced to separate
ternms of one (1) year or nore in any state and/or
federal penal institution, whether in this state or
el sewhere, shall be sentenced to the maxi numterm of
i nprisonnment prescribed for such felony, and such
sentence shall not be reduced or suspended nor shal
such person be eligible for parole or probation.

10



(ten years suspended) in the M ssissippi Departnent of Corrections
and that sentence was to run concurrently with a different sentence
i nposed in Rankin County. The record therefore indicates that
Mangum had two prior convictions, one of which was a crinme of
vi ol ence (aggravated assault), at the tinme he pleaded guilty to the
mur der char ge. Under that scenario, counsel properly advised
Mangum that, if he insisted on going to trial, he could receive
life inprisonnment without parole if he was convicted of any of the
t hree of fenses and sentenced as an habitual offender. M ss. Code 88
99-19-81 & 99-19-83. Because the state court record supports that
court's disposition of the claim Mangum has not shown that he is
entitled to a hearing to determ ne whether counsel's advice was
erroneous. Anps v. Scott, 61 F.3d at 348.1°

Mangum next argues that his counsel did not interview the
W tnesses to the shooting and did not prepare any defense, and, as
a result, inproperly advised himto plead guilty to murder rather
than to mansl aughter. Mangum contends that he did not murder John
Edgar Si mmons, but that he killed Simmons in an attenpt to save his
sister frombeing killed by Simobns.! To support his assertions,
Mangum attached affidavits fromhis sisters, Ella Del ois Brown and
Mary Ann Brown. The affidavits provided that each of the wonen was
present at the shooting and that Mangum s counsel did not interview

t hem The affidavits attest that Mngum approached Simons to

W note that the state transcript filed in the court bel ow
i ndi cates that Mangum s counsel is deceased.

U'n his state pleadings, Mangum adnmtted that he fired
seven shots at the victim
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prevent him from beating Ella Brown to death with a piece of
lumber. Simmons turned to attack Mangum and Mangum shot him

At the hearing in which Mangum pl eaded guilty to the instant
of fense of nurder and the other charges of rape and burglary,
Mangum wupon inquiry by the trial court, explained his version of
t he facts underlying the nurder charge, 2 which is al nost identical
to the version he now presents in the affidavits and his pl eadi ngs

and briefs. The trial court then infornmed Mangum that he "may or

2The followi ng coll oquy transpired between the trial court
and Mangum at the guilty plea hearing:

Q Just tell nme what happened and let's start with
the—+tet's start wwth the charge of nurder first.
Just tell nme what happened there.

A Well, | was out—+he dude, John Sinmons, ny
brother-in-law, we was at ny nomat ny noms hone
and ny brother-in-law, himand John had had sone
ki nd of m sunderstandi ng and he seen—he | ooked out
t he wi ndow and he seen John, you know, in the
s[t]reets ... and he went out there, you know, and
hi m and John got into it because John had whooped
one of ny little nieces or nephew one and ny
brother-in-law went to talk to himabout it and
they got intoit. And—and ny sister, she was out
there at the tine. She was in the car with the
kids and after all John's famly cone out and al
of themwas on ny brother-in-law, then ny sister,
you know, she was gonna hel p her husband. And
when she got into it, John Simons, he had a two
by four and he went -he started beating my sister
wth a two by four and ny other sister, she cone
i n—+nsi de the house and tell ne that Si nmmons had
killed ny sister. And when | goes outside,
seen—+ see ny sister laying in the s[t]reets and
... | had a gun in ny hand and | tell himto stop
and he—when | tell himto stop, he—he raises that
two by four back at ne like this (denonstrating)
and | was paranoid, you know. | was paranoid at
that time. He showed ne that he would hit nme by
hi m beating nmy sister with the two by four. And I
didn't have no other choice but to shoot him
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may not have a case of self-defense, do you understand that? Have

you discussed that wth vyour |awer?" Mangum responded
affirmatively, stating as foll ows: "we discussed, you know, we
went over all of the decision.”™ The court then inquired whether

Mangumstill desired to plead guilty. Mangumanswered that he di d.
The court inquired further:

Q Do you understand that on this charge of preneditated
murder that the State would have to prove that on July
the 18th of 1980 that you did kill John Edgar Si nmbns and
that it was—that you had no lawful right to kill himand
that it was with malice aforethought, that he was a human
being and that it was not in necessary self-defense. Do
you understand that?

A. Yes, sir.

Q That the State would have to prove all of that. Do you
under stand that?

A. Yes, sir.

It is abundantly clear that defense counsel was aware of
Mangum s version of the events and that Mangum s sisters were
present at the tinme of the shooting. W are hard pressed to
believe that, under the circunstances presented, i.e., the
favorable, negotiated plea and the potential consequences of
proceeding to trial on these three felony charges, any further
i nvestigation by counsel would have reveal ed evidence that woul d
have changed his advice regarding the guilty plea. Assum ng
arguendo t hat counsel did not sufficiently investigate the case and

t hat such conduct constituted deficient perfornmance,®* Mangum has

13Cf. Bryant v. Scott, 28 F.3d 1411, 1418 (5th Cir.1994)
(counsel's failure to interview alibi w tnesses nmade known to
counsel prior to trial constituted deficient performance).
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not shown a reasonable probability that, but for counsel's
all egedly erroneous advice, he would have insisted on going to
trial.

The record indicates that Mangum who was not unfamliar with
the M ssissippi crimnal justice system understood his situation
and wanted to accept the bargain offered by the state. At the
beginning of the hearing, the state had represented that if
Mangum s pleas on all three counts were accepted by the court, it
woul d recommend a |ife sentence for nurder, 30-year sentence (10
years suspended) for the rape, and a 15-year sentence (71/2 years
suspended) for the burglary, with the three sentences to be served
concurrently, but consecutive to the sentence previously inposed
for aggravated assault. The clear inplication was that if Mangum
did not plead to all three counts, the state would not reconmend
this bargain. As previously set forth, had Mangum not pl eaded
guilty, he apparently could have been indicted and sentenced as an
habi t ual of fender, which would have subjected himto the possible
sentence of |life without parole solely for a rape conviction.
M ss. Code Ann. 8§ 97-3-65. Indeed, under M ssissippi law, the trial
court had the discretion to inpose each of the sentences
consecutively. Mss.Code Ann. 8§ 99-19-21. W al so recogni ze that
these three offenses (nmurder, rape, and house burglary) were
separate crimes commtted on different dates against separate

i ndi vi dual s and property.! NMbreover, Mangum does not contest his

4The dwel ling that Mangum burgl ari zed was occupi ed at the
time of the offense.
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guilt as to the rape or burglary convictions and does not contest
that he killed John Simons, only that he conmtted the |esser
i ncl uded of fense of mansl aughter rather than murder. |f Mangum had
gone to trial and was convicted of the charged offenses, he could
have been sentenced such that "he woul d surely |live out the rest of
his days in prison." Arnstead, 37 F.3d at 210.

In light of these circunstances, we conclude that Mangum has
not shown that, but for counsel's all eged deficient perfornmance, he
woul d have rejected the plea bargain and insisted on going to trial
for the charges of nurder, rape, and burglary as an habitual
of f ender. See Arnstead, 37 F.3d at 210 (overwhel m ng evidence
agai nst petitioner and favorabl e bargai n persuaded this Court that
petitioner woul d not have rejected plea bargain). W are satisfied
t hat Mangum has not shown the requisite appreciable prejudice or
that his guilty plea proceedi ngs were "unreliable or fundanental |y
unfair." Arnstead, 37 F.3d at 207, 210 (citing Fretwell, supra).

For the above stated reasons, the judgnent of the district

court 1s AFFI RVED
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