United States Court of Appeals,
Fifth Grcuit.
No. 94-60388
Summary Cal endar.

Luis Cuna CHAVES, Oscar D. Barbosa, Nikolay Shmakov, Konstantin
Anchev, Victor Fornenkov, Danail |vanov, Vyachesl av Shuti kov, Gscar
L. Goi nhex, Frederick D. Brooks, Cive D. Bennet, Dene E. Zepeda
and Captain Leonard O Keefe, Plaintiffs,

V.

The MV MEDI NA STAR, fornerly the MV Qdessa Star in rem and
Casbl an Maritime, Gema Shipping & Tradi ng and Captain Jose Qtero in
personam Def endants.

March 10, 1995.

Appeal from the United States District Court for the Southern
District of Texas.

Bef ore JOHNSON, W ENER, and STEWART, Circuit Judges.

JOHNSON, G rcuit Judge:

Under the authority of the inherent power of the court, the
magi strate judge inposed sanctions on attorney for allegedly bad
faith conduct in litigation. Attorney appeals and we REVERSE.
| . FACTS AND PROCEDURAL HI STORY

On February 8, 1994, attorney Jimme M Spears brought suit on
behal f of several crew nenbers of the MV MEDI NA STAR seeking the
recovery of earned but unpai d wages. As Spears chose to pursue the
plaintiffs' clains in rem he contenporaneously requested the
i ssuance of a warrant for the arrest of the vessel. The nagistrate
judge to whomthe case was assigned granted this request, issued a

warrant and the U S. Marshal arrested the vessel in Freeport,



Texas.!?

Two days later, the magistrate judge held a hearing to
determ ne the anount of security to be posted to effect the rel ease
of the vessel. At that hearing, the initial group of intervenors
appeared asserting clains acti onabl e agai nst the MV MEDI NA STAR i n
rem Additionally, the captain of the MV MD NA STAR a
nanmed- def endant, personal |y appeared and requested that the hearing
be continued to permit himtine to enploy counsel. Accordingly,
the magi strate judge granted the intervention and reschedul ed the
hearing for setting the anount of the bond for February 18, 1994.

On February 18, a second group of intervenors appeared
asserting clains actionable in rem against the MV MEDI NA STAR
The magistrate judge granted the intervention.? Further, the
magi strate judge set the amount of the bond at $440, 000. Thi s
anount was calculated to secure paynent of all clains pending

before the magi strate judge.?

To effect this seizure, the plaintiffs, in accordance with
the | ocal rules, posted a $5,000 bond to cover the expenses
incurred by the U S. Marshal in this matter.

2During this hearing, Spears conplained that only his
clients, the original plaintiffs, had participated in the seizure
of the vessel. Hence, he suggested that the intervenors should
join in the seizure to protect their interests in the litigation.
Mor eover, both sets of intervenors had, in fact, requested in
their intervening conplaints that the vessel be arrested.
Nevert hel ess, the nmagistrate judge did not act on those requests
and thus the intervenors never joined in the seizure. As a
consequence, the expenses of the seizure continued to be borne by
the original plaintiffs alone even though the jurisdictional
benefits of the seizure inured to the advantage of all claimnts
agai nst the vessel.

3The sol e exception to this was the claimof the preferred
nort gage hol ders who explicitly asked the court to ignore their
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Shortly thereafter, the original plaintiffs, represented by
Spears, reached a settlenent of their clains. Accordingly, and
W t hout seeking court approval, Spears, on February 23, 1994,
submtted a docunent to the Marshal purporting to authorize the
rel ease of the vessel.*

This action distressed the magi strate judge who feared that,
whil e he still had cl ai mants agai nst the vessel pending, his in rem
jurisdiction over the vessel could sail with the tide.® Believing
that Spears had no authority to unilaterally release the vesse
when he knew there were other claimants before the court, the
magi strate judge ordered Spears to appear and show cause why he
shoul d not be held in contenpt or otherw se sanctioned for his role
in the release of the MV MEDINA STAR from custodia |egis. I n
def ense of his action, Spears argued that because only his clients,
the original plaintiffs, had the vessel arrested, he, as their
attorney, had the authority to rel ease their seizure of the vessel.

The nmagistrate judge rejected Spears' argunent, though.

Further, the magistrate judge found that Spears had acted in bad

claimin the determ nati on of the bond anpunt.

“Two days later, the original plaintiffs filed their notion
to dismss their clains.

'n fact, there was very little risk that the vessel would
sail because of the financial difficulties of the owner and the
mechani cal problens the vessel was experiencing. Mreover, the
other parties in the litigation were notified of Spears' action
in releasing the vessel prior to the time that the vessel could
have sailed and in tine to rearrest the vessel on their own
behalf if they wished to pursue their clains. The remaining
parties did rearrest the vessel and thus the jurisdiction of the
court was not actually harned.



faith in acting to jeopardize the jurisdiction of the court.
Accordingly, relying on the inherent power of the court, the
magi strate judge inposed sanctions upon Spears in the anount of
$2, 500 payabl e within ten days. Spears objected to the Opinion and
Order issued by the magi strate judge and requested review by the
district court. The district court upheld the action of the
magi strate judge, however. Spears now appeals to this Court.
1. DI SCUSSI ON
A. Jurisdiction

Before we address the nerits of this case, we nust satisfy
oursel ves that we have jurisdiction. In Cick v. Abilene National
Bank, 822 F.2d 544 (5th Cr.1987), we held that an order awardi ng
Rul e 11 sanctions agai nst an attorney was not final and appeal abl e
under 28 U.S.C. 8§ 1291.° Mreover, the Cick Court held that the
order was not an appeal abl e col | ateral order under the doctrine of
Cohen v. Beneficial Industrial Loan Corp., 337 U S. 541, 69 S. C
1221, 93 L.Ed. 1528 (1949).’ The prerequisites of an appeal able

6But see, Crookhamv. Crookham 914 F.2d 1027, 1029 n. 4
(8th Gr.1990); Reygo Pacific Corp. v. Johnston Punp Co., 680
F.2d 647, 648 (9th Cr.1982).

There is disagreenent in the circuits on this issue. The
First, Third, Tenth and Federal C rcuits also hold that an appeal
of a sanction order issued against an attorney for a party is not
an appeal abl e coll ateral order under Cohen. 1In re Licht &
Senonoff, 796 F.2d 564 (1st Cir.1986); Eastern Mico
Distributors, Inc. v. Mico-Fahrzeugfabrik, 658 F.2d 944 (3d
Cr.1981); GJ.B. & Assoc. v. Singleton, 913 F.2d 824 (10th
Cir.1990); Sanders Associates, Inc. v. Summagraphics Corp., 2
F.3d 394 (Fed.C r.1993). However, the Second, Seventh, Eighth,
and Eleventh Crcuits hold that an attorney for a party may
i mredi ately appeal a sanction order pursuant to Cohen. See e.g.
Sanko S.S. Co. v. @Glin, 835 F.2d 51 (2d Cr.1987); Frazier v.
Cast, 771 F.2d 259 (7th Cr.1985); Crookhamyv. Crookham 914
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Cohen order are that: 1) it rmust conclusively determne the
di sputed question, 2) it must resolve an inportant or serious and
unsettled question, 3) which is conpletely separable from and
collateral tothe nerits of the parties' litigation, and 4) if not
appeal ed as a col lateral matter, the district court's determ nation
must be practically unreviewable. Rives v. Franklin Life |Insurance
Co., 792 F.2d 1324, 1327 (5th G r.1986); dick, 822 F.2d at 545.
The Cick Court found that the final criterion was not nmet because
Rul e 11 sanctions against an attorney can be and routinely are
appeal ed when nerged into the district court's final judgnent. |[d.

Thi s decision was reaffirmed in Schaffer v. Iron Coud, Inc.,
865 F.2d 690 (5th Gr.1989). 1In Schaffer, as in the instant case,
the sanction order against the attorney was i medi ately payabl e.
Even so, in the absence of any showi ng that the sanction inpeded
the plaintiff's access to the courts, this Court saw no reason to
diverge from dick's holding that such an order was not an
appeal abl e col |l ateral order under Cohen. 1d. at 691.

However, this Court did diverge from the dick rule in
Mar kwel | v. County of Bexar, 878 F.2d 899 (5th G r.1989). In that
case, the district court inposed nonetary sanctions against an
attorney who had withdrawn fromrepresentation of any party at the
time of the appeal. |In addressing whether this fact distinguished
this case fromthe holding of dick, the Markwell Court | ooked to

our sister circuit's opinion in Eavenson, Auchnuty & Greenwal d v.

F.2d 1027 (8th Cr.1990); Transanerica Commercial Fin. Corp. v.
Banton, Inc., 970 F.2d 810 (11th Cr.1992).
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Holtzman, 775 F.2d 535 (3d Cir.1985). That court held that a
sanctions order inposed agai nst an attorney that had wi t hdrawn from
the litigation was an appeal able collateral order because the
attorney had an imediate interest in challenging the sanction
which interest was not shared by the parties to the suit or by
counsel to a party, and that the sanctions order would be
effectively unreviewable froma final judgnent in the litigation.
ld. at 538-39. Relying on this reasoning, the Markwell Court
determ ned that an exception to the dick rule was warranted where
an order assesses sanctions against an attorney who has w t hdrawn
fromrepresentation at the tine of the appeal and where i medi ate
appeal of the order woul d not inpede the progress of the underlying
litigation. Markwell, 878 F.2d at 901.

We believe that the facts of the instant case fall within the
exception set out in Markwell. Whil e attorney Spears has not
wthdrawn from representation of his clients, his clients have
settled and have been voluntarily dism ssed from the underlying
action. Spears has no further interest in the nerits of the
litigation. However, he clearly has an interest in challenging the
sanction against himand this interest is not shared by any ot her
party or attorney in the underlying litigation. Further, as Spears
is no longer connected with the nerits of the case, it is unclear
that he woul d be able to obtain review of the sanctions order after
final judgnent. Finally, we are unable to discern any i npedi nent
to the progress of the underlying litigation that woul d be caused

by our consideration of this appeal. Accordingly, we concl ude that



we have jurisdiction over Spears' appeal under the coll ateral order
doctri ne.
B. Sanctions Under the Court's Inherent Power

W review the inposition of sanctions for an abuse of
di scretion. Resolution Trust Corp. v. Bright, 6 F.3d 336, 340 (5th
Cir.1993). A court abuses its discretion when its ruling is based
on an erroneous view of the law or on a clearly erroneous
assessnent of the evidence. Cooter & CGell v. Hartmarx Corp., 496
U S. 384, 405, 110 S.C. 2447, 2461, 110 L.Ed.2d 359 (1990).

As authority for the instant order, the magistrate judge
relied entirely on the inherent power of the court to inpose
sanctions agai nst attorneys for bad faith conduct in litigation.
See Chanbers v. NASCO Inc., 501 US 32, 111 S. . 2123, 115
L.Ed.2d 27 (1991). While this power undoubtedly exists, the
threshol d for the use of inherent power sanctions is high. Reed v.
| owa Marine and Repair Corp., 16 F.3d 82 (5th G r.1994). |ndeed,
the Suprenme Court has cautioned that "[b]ecause of their very
potency, inherent powers nust be exercised wth restraint and
di scretion."” Chanbers, 501 U S at 44, 111 S .. at 2132, see
al so Natural Gas Pipeline Co. v. Energy Gathering, Inc., 2 F.3d
1397, 1406-07 (5th G r.1993) (inherent powers nust be exercised
wWth restraint and discretion and only sparingly so). In this
case, we find the mandated restraint | acking.

In order to inpose sanctions against an attorney under its
i nherent power, a court nust nake a specific finding that the

attorney acted in "bad faith." Bright, 6 F.3d at 340; In re



Thal heim 853 F.2d 383, 389 (5th Cr.1988). In this case, the
magi strate judge found that Spears acted in bad faith when, w t hout
any aut horization fromthe court, Spears purported to authorize the
U S. Marshal to rel ease the vessel

As the nmagistrate judge interpreted the sparse |law on the
subj ect, Spears could not, when he knew that there were other
claimants before the court pressing clains against the vessel who
had not rearrested the vessel, rel ease the vessel w thout an order
fromthe court.® Spears, by contrast, contended that since he was
the only attorney who, for the benefit of his clients, caused the
vessel to be seized, he had the authority to rel ease the vessel.

We need not resolve this question to decide this case. We
merely determ ne that Spears' argunent is far fromspeci ous and his
notivation was obviously to serve his client and not to defeat the
jurisdiction of the court over the intervenors' clains.

First, we note that Spears' argunent has sonme equitable
appeal. Only his clients had caused the vessel to be arrested and
only his clients were bearing the costs of that seizure. The

i ntervenors had i ncurred no expense and were attenpting to ride his

8Chiefly, the magistrate judge relied on the case of The
Oregon, 158 U.S. 186, 15 S. Ct. 804, 39 L.Ed. 943 (1895). Unlike
the instant case, The Oregon involved a situation where
intervenors presented their clainms only after the vessel had been
rel eased. Under those facts, the Suprenme Court reversed a | ower
court's ruling that had given the intervenors priority in the
stipulation paid into the court to effect the rel ease of the

vessel. However, in dicta, the court opined that had the vessel
still been in custody when the intervening petitions had been
filed, the vessel could not have been rel eased "until a
stipulation [was] given to answer all the libels on file." Id.

at 210, 15 S.C. at 814.



jurisdictional coattails. Thus, Spears argued that in order to
protect jurisdictioninremfor their clainms, the intervenors would
have had to participate in the arrest of the vessel and share in
the expenses pro rata. As they had not done so, they could not
conpl ai n when he rel eased the vessel .®

Next, it seens clear that Spears believed that the | ocal
custom of the Southern District was that seized vessels could be
rel eased, without an order of the court, upon a notice of consent

by the seizing party's attorney to the rel ease of the vessel.1® As

That this position apparently was shared at |east by the
attorney for one of the groups of intervenors is shown in a
di al ogue with the magi strate judge in the hearing held after
Spears had rel eased the vessel. After adnoni shing Spears for his
actions and ordering Spears to submt authority show ng cause why
he shoul d not be sanctioned for his action, the magistrate judge
queried the intervenors as to whether they desired to rearrest
the vessel at that tinme. The follow ng colloquy ensued.

MR. ROSS: No, Your Honor, we'll wait until tonorrow
for that because | amgoing to ask that if the other
maritime lien claimants want to participate in this
arrest, so that nobody gets in the position with the
Court that M. Spears is in, then if they are not
participants in the arrest, then they shouldn't have—f
they don't put up part of their noney to pay these
expenses, then they don't have any grounds to conplain
if we release it, is ny feeling over this.

THE COURT: That's fine. That's M. Spears' feeling as
wel | .

MR, ROSS: And-and so, we are going to ask the Court to
require of all these intervening claimnts that they
pay a pro rata share on nunber of clai mants.

R Vol. 1 at 357.

10To establish that this was the | ocal custom Spears
present ed docunents entitled Rel ease of Seizure from seven prior
cases in the Southern District wherein the vessel had apparently
been rel eased from seizure solely on the signature and
representations of the seizing attorney. Additionally, Spears
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he was the only attorney who had caused the vessel to be seized, he
states that he believed that he had the authority to rel ease the
vessel . In support of the alleged |ocal custom and his action
Spears turned to Rul e E(5)(c) of the Supplenental Rules for Certain
Admralty and Maritinme clains of the Federal Rules of GCvil
Procedure. ! This rule at | east arguably supports Spears' position
that he, as the seizing attorney, had the authority to rel ease the
vessel

Lastly, we note that Spears' notive was not to jeopardi ze the
jurisdiction of the magistrate judge. Spears' clients were
i ncurring expenses in maintaining the seizure of the vessel and
Spears' purpose was to stanch those continui ng expenses.

Accordingly, even if Spears did not, in fact, have authority

has provi ded a nenorandum from the supervising deputy U. S.

Marshal for the Southern District of Texas, dated after the
relevant events in this action, entitled New Admralty Procedures
for Southern District of Texas. One of the itens listed as a
"new' procedure states that a court order will be required to

rel ease a vessel unless the original seizure order states that
the vessel can be rel eased upon witten authorization fromthe
seizing attorney. The obvious negative inplication fromthis is
that the prior procedure allowed rel ease, wi thout a court order,
upon the witten authorization of the seizing attorney.

UThat rule states, in pertinent part, as foll ows.

(c) Release by Consent or Stipulation; Oder of Court
or Clerk; Costs. Any vessel ... in the custody of the
marshal ... having the warrant may be rel eased
forthwith upon the marshal's acceptance and approval of
a stipulation, bond, or other security, signed by the
party on whose behalf the property is detained or the
party's attorney and expressly authorizing such
release, if all costs and charges of the court and its
officers shall have first been paid.

Rul e E(5)(c) (enphasis added).
10



to rel ease the vessel wthout a court order, which we do not now
decide, we conclude that the district court clearly erred in
finding that Spears acted in bad faith. Spears' argunent
supporting his action was reasonable and he had no bad faith
intention to interfere with the jurisdiction of the court.
Moreover, as the intervenors rearrested the vessel shortly
thereafter, Spears did not actually harmthe jurisdiction of the
court. Under these circunstances, we conclude that the nagistrate
judge did not exercise the mandated restraint before assessing
sanctions under the inherent power of the court. Reed, 16 F.3d at
84.
I11. CONCLUSI ON

For the reasons stated above, the judgnent of the district

court 1s REVERSED
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