UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60243

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
DONATO GARCI A MALDONADOQ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(January 6, 1995)

Before WHI TE, Associate Justice (Ret.),! BARKSDALE and PARKER,
Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

Donat o Garci a Mal donado' s princi pal claimis that, pursuant to
M nnesota v. Dickerson, 113 S. C. 2130 (1993), seizure of heroin
from his boot was outside the lawful scope of a pat-down for
weapons pursuant to Terry v. Chio, 392 U S. 1 (1968); but, we nust
address first whether the issue was raised in district court.
Finding that it was not, we reviewonly for plain error. Also at
issue is the denial of a sentencing reduction for acceptance of

responsibility. W AFFI RM

. Associ ate Justice of the United States Suprene Court (Ret.),
sitting by designation.



| .

Mal donado, whil e driving a pickup truck, was stopped on August
24, 1993, for speeding by Oficers Perez and Ruiz of the Duva
County (Texas) Sheriff's Departnent. Wen Oficer Ruiz inquired
about the truck's ownership, Mal donado would not answer.
Suspecting that the truck had been stolen, Oficer Ruiz attenpted
a license check while O ficer Perez watched Ml donado.

Mal donado appear ed nervous and backed away fromOfficer Perez.
Because of fear for his safety, Oficer Perez stayed wth
Mal donado. He noticed a bulge in the right front pocket of
Mal donado's trousers, and, suspecting a weapon, asked for
perm ssion to pat Mal donado down, even t hough Mal donado had st at ed
he had noney in his pocket. Mal donado consented, and the bul ge
proved to be noney.? But, based on Ml donado's conti nui ng nervous
behavi or, which caused O ficer Perez to continue to fear for his
safety, Oficer Perez conducted a full pat-down and di scovered a
bul ge on one of Ml donado's boots. Agai n suspecting a weapon,
Oficer Perez reached into the boot and renoved a rounded, duct-

t aped package.?®

2 When O ficer Perez felt the bul ge in Mal donado' s pocket, he no
| onger suspected a weapon, and asked Mal donado to renove the
contents voluntarily. WMl donado conplied and renoved a bundl e of
currency.

3 The package was approximately two and one-half inches by two
i nches by two inches. The only indicia of its size are photographs
pl aced in evidence by the governnment. They show the package next
to United States currency recovered from Mal donado. One di nensi on
of the package appears to approximately equal the width of the
currency. W take judicial notice that this is approximately two
and one-half inches. Fromthis scale, we approxi mate the package's
ot her di nensi ons.



Upon renoval, Oficer Perez was of the opinion that the
package contained drugs, and, with the help of Oficer Ruiz,
handcuf fed Mal donado and placed hi munder arrest. Oficer Perez
then nmade a small incision in the package and di scovered a bl ack,
sticky substance. Subsequent testing reveal ed the substance to be
43.8 grans of heroin.

Mal donado was charged with possessi on of heroin wth intent to
di stribute. After the district judge refused to allow a
conditional plea of guilty (preserving the suppression claimas to
the heroin renoved from Ml donado's boot), Mal donado waived his
right toajury trial. The suppression notion was included in the
bench trial and was deni ed. The district judge found Ml donado
guilty as charged. At sentencing, the court denied Mal donado an
acceptance of responsibility reduction, and sentenced him inter
alia, to 40 nonths inprisonnent.

1.

Mal donado chal | enges t he deni al s of the suppression notion and

the acceptance of responsibility request.
A

The findings of fact on the notion to suppress are reviewed
only for clear error, with the record being viewed in the |ight
nost favorable to the governnent (prevailing party).* E. g., United

States v. Mchelletti, 13 F. 3d 838, 841 (5th Cr.) (en banc), cert.

4 "Afinding is clearly erroneous when, although sone evidence
supports the decision, we are left with the definite and firm
conviction that a m stake has been conmtted.'" United States v.

Tello, 9 F.3d 1119, 1122 (5th Gr. 1993) (quoting United States v.
United States Gypsum Co., 333 U. S. 364, 395 (1948).
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denied, 115 S. C. 102 (1994); United States v. Ponce, 8 F.3d 989,
995 (5th Gr. 1993); United States v. Rideau, 969 F.2d 1572, 1576
(5th Cr. 1992) (en banc). The district court's |legal concl usions
are reviewed de novo. E.g., Mchelletti, 13 F.3d at 841; United
States v. Johnson, 932 F.2d 1068, 1069 (5th Cr. 1991).
1

Mal donado clains that the seizure of the heroin was outside
the |lawful boundaries of a Terry search. In Terry v. Ohio, 392
US 1(1968), the Court held that the Fourth Anendnent permts an
i nvestigatory stop of an individual when a police officer, based on
articul able facts, has a reasonabl e suspicion that the individual
isinvolved in crimnal activity. 1d. at 19; Mchelletti, 13 F. 3d

at 841. That stop may include "a reasonable search [of the
individual] for weapons ... where [the officer] has reason to
believe that he is dealing with an arnmed and dangerous i ndi vi dual . "
Terry, 392 U. S. at 27; Mchelletti, 13 F.3d at 840; R deau, 969
F.2d at 1575.

Mal donado does not dispute that the officers were justifiedin
conducting a Terry search. Rat her, relying upon M nnesota v.
Di ckerson, 113 S. C. 2130 (1993), he mai ntains that the seizure of
t he package fromhis boot exceeded the | awful scope of the search
that al though O ficer Perez was entitled to pat down t he outsi de of
Mal donado' s boot, he was not permtted to reach inside and retrieve
t he package.

The Court addressed in D ckerson when contraband is seized

lawful Iy under a Terry search. It held that if, during a Terry



weapons search, a police officer "feels an object whose contour or
mass makes its identity [as contraband] i medi ately apparent”, its
seizure is lawmful. Dickerson, 113 S. C. at 2137. As D ckerson
reaffirnmed, the purpose of a Terry search is to elimnate the
threat of violence to an investigating officer, and is therefore
"l'tmted to that which is necessary for the discovery of weapons
which mght be used to harm the officer or others nearby."”
Di ckerson, 113 S. Ct. at 2136 (quoting Terry, 392 U S. at 26).

In Dickerson, a police officer conducting a Terry search
detected a small lunp in the detai nee's jacket pocket. 113 S. C.
at 2133. The officer knew that the lunp was not a weapon; upon
further manipulating it with his fingers, he suspected it was crack
cocai ne. ld. at 2138. But, because the officer had already
concluded that the lunp was not a weapon, the search had already
ceased to be for the | awful purpose of checking for weapons. The
Court held that the object could have been seized lawfully only if
its identity as contraband was imedi ately apparent while the
officer was still searching for a weapon. Id. at 2137. Restated,
so long as an officer is investigating an object that reasonably

may be a weapon, the Terry search may continue.?®

5 As the Eighth Crcuit recogni zed, in applying the "i medi ately
apparent” standard to the facts in Dickerson, the Suprene Court
"enphasized that the officer determned that the lunp was

contraband only after “squeezi ng, sliding and otherw se
mani pul ating the contents of the defendant's pocket -- a pocket
which the officer already knew contained no weapon'". Uni ted

States v. Hughes, 15 F.3d 798, 802 (8th Cr. 1994) (quoting
Di ckerson, 113 S. . at 2138) (enphasis added).
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O ficer Perez testified that he patted down Mal donado' s boots
because det ai nees "have soneti nes conceal ed weapons in" them Wen
he noticed the bul ge on one boot, he asked Mal donado "if it was a
knife, a gun, a grenade or sonething." Qur inquiry is whether
Oficer Perez could have believed reasonably that the item
conceal ed in Ml donado's boot was a weapon (Dickerson issue).®
Here, the Dickerson issue has two conponents: after detecting the
bul ge on Mal donado' s boot, was O ficer Perez justified in reaching
into it; and, if so, was he justified in renoving the object?
@Qui ding our analysis is the rule that

[I]n assessing the reasonabl eness of an officer's
actions, "it is inperative that the facts be judged
against an objective standard: would the facts
available to the officer at the nonment of the
sei zure or the search "warrant a man of reasonabl e
caution in the belief' that the action was
appropriate?".
Ri deau, 969 F. 2d at 1574 (quoting Terry, 392 U. S. at 22) (citations
omtted).

But, first, we nust determ ne whet her the Di ckerson i ssue was
raised in district court; if not, we reviewonly for plain error.
E.g., United States v. Calverley, 37 F.3d 160 (5th Cr. 1994) (en
banc). As hereinafter denonstrated i n necessary, consi derabl e (and
per haps nunbing) detail, the Dickerson issue was not presented in

district court. I nstead, the issue pressed there was whether,

after renoval of the package, it provided probable cause for the

6 Qobviously, consistent with Oficer Perez's testinony, the
governnent does not contend that Oficer Perez thought, in the
alternative, that the bulge he felt on the outside of the boot
resulted from contraband concealed in it.
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subsequent actions taken by the officers.” At no stage of the
suppressi on process was D ckerson ever cited to the district court,
even though it was deci ded approxi mately three and one-half nonths
before the notion to suppress was filed, and approximtely five
nmont hs before the hearing.

In his notion to suppress, Ml donado sought, anong other
t hi ngs, suppression of "illegal contraband”. The notion provided
only very general statenents in support, asserting in part that
"contraband found on" Ml donado was "the product of an illega
stop, arrest, search and seizure."

At the hearing, in orally presenting reasons for suppression,
prior to the testinony, Ml donado presented three bases: first,
t hat Mal donado had not been speedi ng; second, that the pat-down was
W t hout consent; and third, "that there was no probable cause to
open the package" found in the boot. For the third reason,
Mal donado' s | awyer st at ed:

But assum ng that the Court rules in both of those
i nstances [speeding and consent to pat-down] in
favor of the Governnment, in the continued search
[OFficer Perez] finds a package in [Mal donado's]
boot. Now, there is no probable cause to open that
package, you know. So that would be the third
el enment, that after they found it then they opened
[it] without snell, wthout anything, and that

there was no probable cause to open the package.
Just the fact that he had a package in his boot |

! Conversely, the probable cause issue is not presented here.
Except for possible reference to it in the table of contents to
Mal donado's brief ("lIs duct tape, of and by itself, sufficient
probabl e cause?"), there is no discussion of this issue in the
brief. Accordingly, we do not consider it. E. g., Zuccarello v.
Exxon Corp., 756 F.2d 402, 407-08 (5th G r. 1985) (failure to brief
i ssue in accordance with Fed. R App. P. 28(a) constitutes waiver
of issue on appeal).



feel was insufficient in and of itself to open that
package. And that was obviously not a weapon.

(Enphasi s added.)

It is possible that the comments in italics can be read to
bunp up against the D ckerson issue. But, even assum ng that
Mal donado' s | awyer was raising it, these coments did not present
the issue to the district court with sufficient specificity. The
coments could just as easily -- and properly -- be understood to
refer to action taken post-renoval (in the words of Ml donado's
| awyer, "after they found it [the package]"), and not to chall enge
the renoval at all. This is apparent fromthe testinony adduced
subsequently; it fails likewse to identify the issue.

On questioning by the governnent, Oficer Perez stated why he
reached inside the boot; the bulge he felt on the outside of the
boot caused himto suspect a weapon was conceal ed i nside. But, he
was not asked if, when he reached inside and nade contact with the
package, he nmade a sinultaneous determ nation then (it was
"I medi ately apparent”) that it was either a weapon or contraband.
Nor was he asked, in the alternative, whether he decided then that
the itemwas not a weapon (the lawful Terry search would then end),
but on further feel or mani pulation of the item decided that it
was contraband. Instead, in describing the steps he took, Oficer
Perez stated that in conducting the pat-down

| also told [ Mal donado] to stand firm because | was
going to check down towards his boots because they
have soneti mes conceal ed weapons in their boots. |
patted outside and | felt a bulge in his right
boot, and then | told himthat | was going to reach
inthere to see what it was. | asked himif it was

a knife, a gun, a grenade or sonething, because we
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never know what it could be. | reached in there
and | pul |l ed out a packet, duct-taped col ored round
package.

(Enphasi s added.) In short, it appears that O ficer Perez reached
in and renoved the package in one continuous notion.?
The cl osest the testinony cones to the Dickerson issue is on
cross-exam nation of O ficer Perez by Ml donado' s | awyer:
Q Now, before you checked his boots, you told
himto stand in front of you so you could check his

boots, is that --

A Yes, | was always talking to himat the tine.
That was - -

Q Ckay. And he was answering?

A Yeah, he was, he was obeying what | was
telling himbut he was telling, you know, it would
be all right. Because | didn't know the person at
the tinme and at that tinme, you know, the way he was
acting, for ny safety, you know, I was with himal
the tine.

Q Ckay. Now, after you checked his boots, you

found that little round ball in the boots, could
you tell it was not a gun?

A | could tell it was not a gun.

Q Could you tell it was not a knife?

A Yes, | could tell.

Q Ckay. Could you tell what was in that little
bal | ?

A At that nonent, no.

Q Ckay. Now, fromthere, you and Oficer Ruiz
handcuffed M. Mal donado; is that correct?

8 Needl ess to say, it is quite arguable that this was the safest
procedure to follow. For exanple, by delaying with his hand in the
boot in order to try to determne the nature of the item Oficer
Perez coul d have arguably placed hinself in a vul nerabl e position
to attack by Mal donado, a nuch | arger man
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A Fromthere we took hi mbehind the truck and we
restrai ned him

Q How did you restrain hinf

A Vll, | took himby the armand took hi mover
there behind the truck and told him --

Q And O ficer Ml donado [sic] handcuffed hinf
A Right there | told M. Ml donado what he had

there. He didn't know what it was, you know. He
had, he didn't know about it.

Q Ckay. And so then vyou handcuffed M.
Mal donado right after that?

A | handcuffed him | believe.

Q Ckay.

A Because | suspected there was sone kind of a
drug.

Q Ckay.

A | have been in simlar cases, |'ve seen sone

drugs in duct tape and stuff |ike that.

Q Ckay. And then it was after you handcuffed
hi mthat you took a knife from M. Ruiz and opened
t he bag?

A W just put a little incision to see what it
was.

Q Ckay, but it was after he was handcuffed,
that's what |'m asking.

A At the time, | believe he was restrained.
Wien | found the incision, | put the cuffs in
there, [and] | told himabout his Mrandas...

(Enphasi s added.)

Concerni ng finding the package i n the boot,

asking O ficer

weapon while he checked inside the boot,

the pertinent questions (initalics) whether Mal donado' s | awer was

as opposed to after
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Perez if he determ ned that the package was not a



renmoved it. Mal donado's | awer asked O ficer Perez about what he
found "after you checked his boots", not what he found while in the
process of doing so. Furthernore, in conjunction wth next asking
O ficer Perez whether Mal donado was handcuffed after O ficer Perez
determ ned that the package was not a weapon, it appears that
Mal donado' s | awyer was referring to the point in tinme between when
O ficer Perez renpoved the package and restrai ned Mal donado.

Moreover, in conjunction with the sequence of events, the
question "[c]ould you tell what was in that [ittle ball", to which
Oficer Perez replied, "[a]t that nonent, no", can be understood to
be referring likewwse to after Oficer Perez had renoved the
package, but before he made an incision in it (after restraining
Mal donado). Based on Oficer Perez's answer, in which he used the
phrase "at that nonment", it appears that O ficer Perez understood
the question to concern post-renoval. This is consistent with
O ficer Perez's subsequent answers that he restrai ned Mal donado and
then made an incision in the package because he (Oficer Perez)
"suspected there was sone kind of a drug”, had "been in simlar
cases", and had "seen sone drugs in duct tape".

Argunment presented at the hearing by Ml donado' s | awyer after
the testinony further indicates that he was concerned only wth
post -renoval probable cause. After asserting again that there was
a factual dispute as to whet her Mal donado was speedi ng, he stated:

But assum ng the Court should find that [ Mal donado]
was in fact speeding, once they found the package,
it was in their custody and they arrested him
w t hout knowing what was in there, they had the
package in their custody, | would think that they

should take it in and get a warrant for it at
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that tine, if they had probable cause to open it.
There's nothing, no reason to open that package

t here. Plus, they had arrested him illegally
because they didn't have any reason to arrest him
at that tine. It appears to ne fromthe facts that

he was under arrest. [Oficer] Ruiz testified that
they put the handcuffs on and then they opened the
package. And | think they put ... the carriage
before the horse.... That's all 1've got.

(Enphasi s added.)
In ruling, the district court did not address the D ckerson
i ssue. (Because it was not raised.) It stated in part:

The pat-down occurred after perm ssion was given
for the noney, but with respect to the boot, the
Court finds that there was no consent given. The
Court does not believe that that was a consensual
pat-down. The Court finds that the defendant was
told to stay put, I'mgoing to pat you down. At
that point | believe that the officer was nore in
control than asking perm ssion and was not asking
perm ssion but was telling the defendant what to

do.... Oficers have a right to be concerned with
their own safety and to take reasonabl e precauti ons
to assure ... that they are safe and ot her nenbers

of the public are safe. The officer did nothing
untoward in sinply checking the defendant for

weapons to protect  hinself.... The events
occurring after that were recognized by Oficer
Perez to be a drug find. Perez recogni zed the
wrapped ball to be drugs, having been in the
ci rcunst ance before, and he is in fact the one that
opened the ball of heroin. There is no need at
that point ... to call in a judicial inquiry.

[OFficer Perez] has probabl e cause, recogni zing t he
nature of the contraband and being an autonobile
stop, to nmake reasonable inquiry as to what it was
and to search it, and searching it reasonably by
maki ng a smal |l incision, heroin was recogni zed, the
defendant was Ilawfully arrested. Motion to
suppress deni ed.

As reflected above, the district court ruled on the issues
presented it. Had the D ckerson issue been presented, testinony
coul d have been taken, and argunent received, on that issue; and
the district court would have dealt with it. As stated, because
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the issue was not raised in the district court, we reviewonly for
plain error. Fed. R Cim P. 52(b) ("Plain errors or defects
af fecting substantial rights may be noticed al though they were not
brought to the attention of the court.").?®
2.

As discussed in United States v. Calverley, plain error
anal ysis includes four steps. See United States v. O ano, 113 S.
Ct. 1770 (1993); United States v. Rodriguez, 15 F.3d 408 (5th Cr
1994). First, there nust be an error; that is, "a deviation from
alegal rule in the absence of a valid waiver". Calverley, 37 F. 3d
at 162. Second, the error nust be "plain"; errors are plain if
they "are so conspicuous that "the trial judge and prosecutor were
derelict in countenancing [then], even absent the defendant's
tinmely assistance in detecting [them'". ld. at 163 (quoting
United States v. Frady, 456 U.S. 152, 163 (1982)).!° Third, the

plain error nust be prejudicial: "Absent a showing that a

o The governnent does not contend that the Dickerson issue was
not raised in district court. It is inperative that parties to an
appeal be vigilant in ensuring that we are advi sed whet her an i ssue
is being presented for the first tine on appeal. Al t hough we
review the record for that purpose, this review, obviously, occurs
only after the briefs have been filed. Needless to say, the briefs
shoul d cover this point, not only because we want the benefit of
the parties' review of the record (in that they tried the case

they should know it best), views, research, and opinions on this
poi nt, but al so because this point drives nunerous factors critical
to appell ate review, including the standard of revi ew and questi ons
asked at oral argunent.

10 As our en banc court noted in Calverley, we nmust be m ndful to
give sufficient weight to the "plain" elenment of plain error
analysis. |d. at 163-64. 1In United States v. O ano, 113 S. C
1770, 1776 (1993), "plain" was descri bed as synonynous with "cl ear"”
or "obvious".
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substantial right has been conprom sed, no renedy is avail able."
ld. at 164. Fourth, and finally, if the first three criteria are
satisfied, we still have discretion whether to correct the error;
correction is not mandatory. | d. "[P]lain forfeited errors
af fecting substantial rights should be corrected on appeal only if
they “seriously affect the fairness, integrity, or public
reputation of judicial proceedings.'"” 1d. (quoting United States
v. Atkinson, 297 U.S. 157, 160 (1936)).

As denonstrated by the detailed review of the suppression
proceedi ng, and especially because of the confusion concerning the
only testinony touching on the Dickerson issue (that pertaining to
"after you checked his boots, you found that little round ball in
the boots"), it is far fromclear that there was error. But, even
assumng error, it was not "plain". Accordi ngly, we proceed no
further in our analysis.

B

The district court's refusal to reduce Ml donado's offense
| evel for acceptance of responsibility under 8§ 3ElL.1 of the
Sentencing Quidelines is reviewed under a standard "even nore
deferential than a pure clearly erroneous standard." United States
v. Tello, 9 F.3d 1119, 1122 (5th Cr. 1993) (citation omtted).
The ruling "should not be disturbed unless it is wthout
foundation.” United States v. Robertson, 872 F.2d 597, 610 (5th
Cr.), cert. denied, 493 U S. 861 (1989) (citations omtted).

Quidelines § 3El.1(a) states that the reduction is in order

only "[i]f the defendant clearly denponstrates acceptance of
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responsibility for his offense". Comment 2 to 8§ 3E1.1 provides
that "[t]his adjustnent is not intended to apply to a def endant who
puts the governnent to its burden of proof at trial by denying the
essential factual elenents of guilt, is convicted, and only then
admts guilt and expresses renorse."”

Mal donado seeks to excuse putting the governnent to trial by
noting that the district court did not permit himto enter a
conditional plea (to preserve his right to appeal his Fourth
Amendnent claim. Accordingly, he maintains that he accepted
responsibility because, apart fromthe challenge to the sei zure of
the heroin, he "stipulated to everything that could be sti pul at ed"
and waived his right to a jury trial.

Rule 11(a)(2) of the Federal Rules of Crimnal Procedure
permts entry of a conditional guilty plea only "[w]ith the
approval of the court". As our court has stated, a district court
is "free to reject a conditional plea for any reason or no reason
at all." United States v. Bell, 966 F.2d 914, 916 (5th Gr. 1992).
Gven the district court's absolute discretion, we decline, in
reviewing its acceptance of responsibility ruling, to inpose any
consequence on its earlier refusal to allow a conditional plea.

When a defendant elects to go forward with trial, coment 2 to
§ 3E1.1 states that it is a "rare situation" when the defendant may
nonet hel ess qualify for acceptance of responsibility. The stated
exanpl e is when a defendant goes to trial only to "preserve issues

that do not relate to factual guilt". WMl donado asserts that his



nmotion to suppress was not related to factual guilt; thus, that his
case falls within that "rare situation".!

Mal donado was charged with possession of heroinwith intent to
di stribute. The dispositive evidence was the very evidence he
sought to suppress -- the heroin found in his boot. The district
court determned that this evidence was both necessary and
sufficient to support Ml donado's conviction. As a result, there
was not hing nore of consequence for Ml donado to admt or accept
responsibility for. Accordingly, the district court concl uded t hat
a challenge to the admssibility of the evidence s
i ndi stinguishable from a challenge to factual guilt.! |ndeed,
Mal donado's only practical defense was to challenge the
adm ssibility of the heroin. Under these circunstances, the
rejection of acceptance of responsibility was not "wthout

f oundati on".

1 The comment's exanples of matters "[unrelated] to factua
guilt" are "constitutional <challenge[s] to a statute" and
"challenge[s] to the applicability of a statute to [specific
conduct]". Qobvi ously, these instances are nuch further renoved
from "factual guilt" than a challenge to the very evidence
establishing factual guilt.

12 At sentencing, the district court stated:

[ U nl ess you suppress the evidence, there can be no
defense because the charge was possession...

[What else [could you] plead with drugs in the
boots? It's hard to plead |ack of know edge when
you' ve got a bulge in your boot and you go around

I'i mpi ng because . you're st eppi ng on
sonet hing. ... If the effort [to suppress] would
have been successful, there would have been no
successf ul prosecution ... because this was

basically a possession issue.

- 16 -



L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

Justice Wiite concurs in the judgnent of affirmance.



