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ver sus

WAYNE SCOITT, D RECTOR, TEXAS DEPARTMENT OF
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Appeals fromthe United States District Court
for the Southern District of Texas

(Sept enber 12, 1995)

Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM

Wayne Scott, Director of the Texas Departnent of Crim nal
Justice, appeals, and Irineo Mntoya cross-appeals, from the
district court's conditional grant of Montoya's petition for awit
of habeas corpus under 28 U.S. C. § 2254 (1988). W affirmin part,
reverse in part, and remand with instructions to deny relief.

I

Montoya and a friend, Juan Villavicencio, killed John

Kil heffer after Kil heffer picked themup hitchhiking home fromthe

Port of Brownsville, Texas. In his confession, Mntoya clai ned



that he held Kilheffer in the back seat while Villavicencio, who
had pushed Kilheffer out of the driver's seat and was driving
Kilheffer's vehicle, stabbed Kilheffer. However, a w tness at
trial testified that Villavicencio had told him in Mntoya's
presence, that Montoya had held Kilheffer in the back seat and
stabbed him and further that while Villavicencio told the story,
Montoya nade faces as if he were |aughing. Mont oya and
Villavicencio stole Kilheffer's jewelry, clothes, and wallet and
left his body in a grapefruit grove.

Ajury convicted Montoya of capital nurder. At the sentencing
phase of Montoya's trial, the State i ntroduced evi dence that during
the nonths in and around the tinme of the nmurder, Mntoya had raped
one wonman and sexual | y assaul ted and robbed anot her at knife point.
Mont oya called wtnesses who testified that he was a responsi bl e
and respectful young man and that they had never seen himwth a
weapon or acting disrespectfully toward wonen. The jury answered
"yes" to the first two Texas special issues,! and the trial court
sentenced Montoya to death. See Tex. Code Crim Proc. Ann. art.
37.071(e) (West 1981).

The Texas Court of Crimnal Appeals affirned Mntoya's

The Texas Code of Criminal Procedure in effect at the tine of

Montoya's trial provided:

On concl usion of the presentation of the evidence, the court shall

submt the following issues to the jury:

(1) whet her the conduct of the defendant that caused the death of

the deceased was conmitted deliberately and with the reasonable

expectation that the death of the deceased or another would result;

(2) whet her there is a probability that the defendant woul d conm t

crimnal acts of violence that would constitute a continuing threat

to society . . . .
Tex. Code Crim Proc. Ann. art. 37.071(b) (West 1981). The third special issue,
whi ch pertains to provocation by the victim did not apply and was not submitted.
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convi ction and sentence, and the United States Suprene Court denied
certiorari. Montoya then filed a petition for a state wit of
habeas corpus. The state trial court entered findings of fact and
conclusions of |awthe day after Montoya filed his petition. Later
t hat day, the Texas Court of Crim nal Appeals denied the wit based
on the trial court's findings of fact and concl usions of |aw. The
next day, Montoya filed a petition for a federal wit of habeas
corpus, and the district court stayed Montoya's execution pendi ng
its consideration of Montoya's clains.?

The district court granted Montoya's petition on two of his
clains and denied relief on the other twenty-five. The court also
issued a certificate of probable cause to appeal. Scott appeals
fromthe district court's judgnment with respect to the two clains
on which the district court granted Mntoya habeas relief, and
Mont oya cross-appeals with respect to six of the clainms on which
the district court granted relief.

I

"We freely reviewthe district court's | egal concl usions, but
"[t]he factual findings of a federal district court in a habeas
action shoul d not be set aside unless they are clearly erroneous."'"
Self v. Collins, 973 F.2d 1198, 1203 (5th Gr. 1992) (footnote and
citations omtted) (quoting Guzman v. Lensing, 934 F.2d 80, 82 (5th
Gir. 1991)), cert. denied, ___ US __ , 113 S. C. 1613, 123 L.
Ed. 2d 173 (1993).

The State waived the exhaustion requirement of 28 U S.C. 8§ 2254(b)
(1988).
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A

Scott argues first that the district court erroneously held
that the state trial court judge coerced the jury into answering
the Texas special issues affirmatively. W review de novo a
district court's determnation that a habeas petitioner's tria
court coerced the jury into rendering a verdict. Boyd v. Scott, 45
F.3d 876, 882 (5th Gr. 1994), cert. denied, = US _ , 115 S
Ct. 1964, 131 L. Ed. 2d 855 (1995).

After deliberating on the special issues for an hour and forty
m nutes, the jury foreman sent the court two notes. The first
read: "We have not been able to reach a unani nous deci sion on yes
or no." The second, which the court received mnutes | ater, read:
"We are awaiting further instructions. W are all definite in our
deci sions. " The court proposed asking the jury, "Ladies and
CGentl enmen of the Jury: Wthout telling ne for what answer the jury
has cast its votes, could you please indicate what the nunerica
vote is for each special issue?" Wile the court discussed this
proposal with counsel, the jury sent a third note indicating that
they were no longer deliberating and were awaiting further
instructions. Defense counsel noved for a directed verdict, and
the court, which noted that the jury had been deliberating for only
an hour and forty mnutes, overruled the notion and sent its note
inquiring as to the jury's vote.

The jury responded that it was divided nine to three on the
first special issue and ten to two on the second special issue.

Def ense counsel renewed his notion for a directed verdict, but the
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court sent the followng note to the jury: "Woul d you pl ease
deli berate for another 30 mnutes to see if you are able to reach
an answer to the special issues in accordance with the Court's
instructions and please report to ne after that." Forty mnutes
|ater, the jury informed the court that it had reached a verdict.
The district court held that the state trial court's request
that the jury continue deliberating for thirty mnutes, follow ng
itsinquiry intothe jury's nunerical division, unconstitutionally
coerced the jury. In so holding, the district court relied
primarily on our decision in United States v. Lindell, 881 F.2d
1313 (5th Cir. 1989), cert. denied, 496 U S. 926, 110 S. C. 2621,
110 L. Ed. 2d 642 (1990). The district court's reliance on Li ndel
was m spl aced, however, because our decision in Lindell was an
exercise of our federal supervisory powers over the use of "Allen
charges"® in federal crimnal trials. See id. at 1320-21. On
direct review of a federal crimnal conviction, we "scrutinize the

Allen charge for conpliance with two requirenents: (1) the

"The phrase “Allen charge' refers to supplenental jury instructions
that urge deadl ocked juries to forego their differences in order to reach a
unani nous verdict. The original Allen charge urged the mnority of the jury to
consi der the views of the mgjority in an effort to determ ne whether the mnority
views were reasonabl e under the circunstances." Boyd, 45 F.3d at 878 (citing
Allen v. United States, 164 U S. 492, 501, 17 S. . 154, 157, 41 L. Ed. 528
(1896)); see also United States v. Anderton, 679 F.2d 1199, 1202 (5th Cir. 1982)
("An Allen charge, as all crimnal |aw devotees know, is a sharp punch to the
jury, remnding themof the nature of their duty and the tine and expense of a
trial, and urging themto try again to reach a verdict."). An Allen charge is
alsoreferred to as a "dynanite" charge. See, e.g., United States v. Bail ey, 468
F.2d 652, 666 (5th Gr. 1972) ("By whatever |abel identified))the Alen charge,
the dynanmite charge, the third degree instruction, the shotgun instruction, or
the nitroglycerin charge))the standard suppl enental instruction has been well -
received by the nation's trial court judges. The charge is used precisely
because it works, because it can blast a verdict out of a jury otherw se unabl e
to agree that a person is guilty."), aff'd on reh'g en banc, 480 F.2d 518 (5th
Cr. 1973).
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semantic deviation from approved "Allen" charges cannot be so
prejudicial to the defendant as to require reversal, and (2) the
ci rcunst ances surroundi ng the giving of an approved "All en" charge
must not be coercive.'" Lindell, 881 F.2d at 1321 (quoting United
States v. Bottom 638 F.2d 781, 787 (5th Cr. 1981)).

In the habeas context, in contrast, the standard for
disturbing a state conviction is considerably stricter; a habeas
petitioner nust establish that the court's charge, under the
totality of the circunstances, was SO coercive as to have
unconstitutionally rendered the petitioner's trial fundanmentally
unfair. Boyd, 45 F.3d at 881.°% Thus, we evaluate the
constitutionality of a state court's supplenental instructions by
conparing them to other charges challenged on constitutional
grounds i n habeas corpus cases, not by focusing on deviations from

charges approved of on direct appeal. See id. at 881-84.° In

The Suprene Court has expl ai ned the distinction between the standard
for reversible error on direct appeal froma federal crimnal conviction and the
constitutional standard for chal l enging a state court conviction in habeas corpus
as foll ows:

[ E] ven substantial unanimty anong federal courts of appeals that
the instruction in question ought not to be given in United States
district courts within their respective jurisdictions is not,
without nore, authority for declaring that the giving of the
instruction makes a resulting conviction invalid under the
Fourteenth Amendnent. Before a federal court may overturn a
conviction resulting froma state trial in which this instruction
was used, it nmust be established not nerely that the instructionis
undesi rabl e, erroneous, or even "universally condemed," but that it
viol ated sone right which was guaranteed to the defendant by the
Fourteent h Amrendnent.
Cupp v. Naughten, 414 U. S. 141, 146, 94 S. . 396, 400, 38 L. Ed. 2d 368 (1973).

See also United States v. Cheramie, 520 F.2d 325 (5th G r. 1975).
This Court, pursuant to its general supervisory powers, can restrict
the utilization in this Grcuit of supplenmental instructions nore
narromy than would otherwise be required by the United States
Constitution. However, because this supervisory jurisdiction does
not extend to state courts, we apply only the constitutional
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Boyd, we reversed a district court's grant of habeas relief based
on an all egedly coercive Allen charge, holding that while simlar,
"al nost identical" instructions had been held reversible error on
direct appeal, the supplenental charge was not so coercive as to
have rendered the petitioner's trial fundanentally unfair. 1d. at
884.

The trial court's supplenental instruction in Montoya's case
was not atraditional Allen charge; it did not contain what we have
called "the nobst troublesone feature of the Allen charge))the
exhortation to the mnority to reexamne its views in |light of the
majority's argunents,” United States v. Cherame, 520 F.2d 325,
330-31 (5th Cr. 1975), and it did not "remnd[] [the jury] of the
nature of their duty and the time and expense of a trial, and
urgle] themto try again to reach a verdict," United States V.
Anderton, 679 F.2d 1199, 1202 (5th Cr. 1982).¢ The trial court
sinply stated, "Wuld you pl ease del i berate for another 30 m nutes

to see if you are able to reach an answer to the special issues in

standard in habeas corpus actions arising fromstate crimna
prosecutions.
Id. at 330 n.6 (citations omtted).

See United States v. Warren, 594 F.2d 1046, 1050 (5th Cr. 1979)
(noting that court's instruction to jury to continue deliberating, in response
to two notes suggesting jury was deadl ocked, was not traditional Allen charge);
see also United States v. WIllianms, 626 F.2d 697, 704 (9th Cr. 1980) (holding
that court's restatenent of its instructions after jury notified trial judge of
its inability to reach a verdict was not nodified Allen charge), cert. denied,
449 U. S. 1020, 101 S. . 586, 66 L. Ed. 2d 482 (1980). Cf. Cheranmie, 520 F.2d
at 329 n.3 ("It mght be argued that the terse charge objected to here is so
I acking in the el ements conposing either the Fifth Crcuit's approved version or
the original “Allen' pronouncenent that this Court should not subsune its
anal ysi s under the banner of the traditional “Allen' cases. For exanple, no
reference was nade by the trial judge regarding the expense of trial, or the need
for mnority reconsideration of their votes. Wiile this view presents an
interesting definitional question, the denom nation of the charge is of only
tangential inportance.").
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accordance with the Court's instructions and please report to ne
after that."

Regardl ess of the | abel we attach to the court's suppl enent al
instruction, we enphasize that the instruction contained none of
the explicit "dynamte" |anguage contained in nore traditiona
Al l en charges. In Boyd, we reviewed a habeas petitioner's
chal l enge to an All en charge in which the court instructed the jury
to continue its deliberations, informng the jury that its verdict
"should represent the opinion of each individual juror," but
explicitly instructing the dissenting jurors to reconsider their
views in light of those of the mpjority. ld. at 878. The
petitioner specifically objected to the follow ng | anguage: "The
issue has been tried out very ably by both sides, who have
presented this evidence to you, and a deci sion has to be reached by
ajury. You are that jury, and it seens to ne that you ought to
make every effort to arrive at a unaninous verdict and reach a
concl usion. " ld. at 878. W noted that the trial court's
instruction resenbled other Allen charges that we had held
constituted reversible error on direct review However, we held
that the court's charge did not deprive the defendant of a
fundanentally fair trial, reasoning that the instruction, in
context, "did nore to encourage the jurors to reach a verdict than

it did to coerce them" |d. at 883-84.°

W al so stated that:
In addition, after reviewing the additional ci rcunst ances
surroundi ng the charge, we are even nore firmy convinced that any
coerciveness generated by the court's instruction fell short of the
I evel of a constitutional violation. The jury deliberated between

- 8-



In Lowenfield v. Phelps, 484 U S. 231, 108 S. C. 546, 98 L
Ed. 2d 568 (1988), the Suprene Court held that the state tria
court had not wunconstitutionally coerced the jury when it (1)
inquired as to how many jurynenbers felt that further deliberations
woul d help themarrive at a verdict; and then (2) gave the jury a
nodi fied All en charge.® The Suprene Court held that, although the
jury returned its verdict thirty mnutes after the court gave them
the suppl enental instruction, "the conbination of the polling of
the jury and the supplenental instruction was not "coercive' in
such a way as to deny petitioner any constitutional right." Id. at
241, 108 S. . at 552. The Court specifically noted that the
suppl enmental instruction did not inform the jury that it was
required to reach a verdict. 1d. at 239, 108 S. C. at 551-52.

In Bryan v. Wai nwight, 511 F. 2d 644 (5th Cr.), cert. denied,
423 U.S. 837, 96 S. C. 63, 46 L. Ed. 2d 55 (1975), we held that a

district court had erroneously granted habeas relief on a claim

4 1/2 and 5 hours before it notified the court that it was deadl ocked. Only
after hearing that the jury was deadl ocked did the court read the Allen charge
and encourage the jury to continue deliberating. Approxinmtely one hour and
twenty mnutes after hearing that charge the jury returned with its verdict.
Id. at 884.

The court instructed the jury:
When you enter the jury roomit is your duty to consult with one
anot her to consider each other's views and to discuss the evidence
with the objective of reaching a verdict if you can do so w thout
violence to that individual judgnent.

Each of you nust decide the case for yourself but only after
di scussion and inpartial consideration of the case and inpartia
consi deration of the case with your fellow jurors. You are not
advocates for one side or the other. Do not hesitate to reexan ne
your own views and to change your opinion if you are convinced you
are wong but do not surrender your honest belief as to the weight
and effect of evidence solely because of the opinion of your fell ow
jurors or for the mere purpose of returning a verdict.

Id. at 235, 108 S. Ct. at 549.
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that the state trial court had coerced the jury into rendering a
verdict. In that case, the trial court had given the jury an All en
charge in which the court explicitly instructed the mnority jurors
to reconsider their views. After six hours, the court again called
the jury into the courtroom "whereupon the follow ng di scussion
t ook pl ace:

THE COURT: Ladies and CGentlenen of the Jury, do you

believe that you can arrive at a verdict in a short

period of tinme? JUROR | believe we're closer to it

than we were. | have that idea. The COURT: If | give

you anot her 20 m nutes, will that be enough? You want to

give it atry for 20 mnutes? JUROR Al right. THE

COURT: Al right. W'IlIl give you anot her 20 m nutes and

see if you can arrive at a verdict within the next 20

mnutes. You can retire to the jury room
ld. at 645. After seventeen mnutes, the jury returned a guilty
verdict. |Id. We held that the court's instruction, conbined with
t he ensui ng di al ogue regardi ng an additional twenty-m nute period
of deliberations "was not so prejudicial as to nmake the tria
fundanentally unfair." 1d. at 646

The trial court's instruction in this case was substantially
| ess coercive than the Allen charges held constitutional in Boyd
and Bryan. Unlike the instructions in Boyd and Bryan, the state
trial court's instructionin Montoya's case was not directed to the
mnority or dissenting jurors. Unlike the instruction in Boyd, the
trial court's instruction did not contain | anguage suggesti ng that
the jury was required to reach a verdict. | nstead, the court's

instruction sinply asked the jury to deliberate for another half

hour "to see if you are able to reach an answer to the special
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i ssues. "?®

Mont oya further argues that the fact that the jury returned
its verdict forty mnutes after receiving the court's suppl enent al
instruction suggests it was coerced by the court's suppl enenta
instruction. Wile the tinme a jury deliberates after receiving a
suppl enmental instruction is a factor to consider, Lowenfield, 484
U S at 240, 108 S. Ct. at 552, we do not agree that the fact that
the jury arrived at unani nous answers to the special issues after
forty mnutes of deliberations indicates that the «court's
instruction was unconstitutionally coercive, see id. (holding
suppl enental instruction constitutional where jury rendered verdi ct
thirty mnutes after receiving instruction); Boyd, 45 F.3d at 884

(same, one hour and twenty mnutes); Bryan, 511 F.2d at 645 (sane,

We note that the state trial court's supplenental instruction also
di d not contain countervailing |anguage, |ike that containedinthe Al len charges
at issue in Boyd, Lowenfield, and Scott, to the effect that a juror should not
nerely acquiesce in the mpjority's view In the direct appeal context, we have
suggest ed that such countervailing |language is required in a traditional Alen
charge, see Posey v. United States, 416 F.2d 545, 552 (5th Cir. 1969), cert.
denied, 397 U S. 946, 90 S. C. 964, 25 L. Ed. 2d 127 (1970), and at |east one
circuit court has "l ooked with favor" on such | anguage in reviewi ng state court
suppl enental instructions in the habeas context. See Ellis v. Reed, 596 F.2d
1195, 1200 (4th GCir. 1979).

Mont oya does not argue that the trial court erred in not including such
| anguage, and we have found no authority suggesting that it is constitutionally
required, either in the context of a traditional Allen charge, or a sinple
instruction to continue deliberating |ike the charge in this case. Further, we
have found no evidence that such |anguage, in the absence of the "dynanite"
| anguage of a traditional A len charge, is required in federal crimnal trials
inthis circuit. See United States v. Straach, 987 F.2d 232, 242-43 (5th Gr.
1993) (holding that trial court's instruction to jury to continue deliberating
after jury informed court that it had reached verdi ct on counts two through five
but was unabl e to reach verdi ct on count one was not reversible error where tri al
court's instruction "sinply said, "~Menbers of the jury: Considering the |ength
of the trial and t he anobunt of evidence to be considered, the Court requests that
you continue your deliberations inan effort to reach a verdict on all counts'");
United States v. Warren, 594 F.2d 1046, 1050 (5th Cir. 1979) (holding that trial
court's instructions to "continue deliberations" were not traditional Allen
charges and not reversible error).
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sevent een m nutes). 0

Montoya also contends that the trial court's supplenenta
instruction was rendered unconstitutionally coercive because it
followed the court's inquiry into the jury's nunerical division.
The trial court asked the jury, "Wthout telling ne for what answer
the jury has cast its votes, could you please indicate what the
nunmerical vote is for each special issue?", and the jury responded
that it was divided nine to three on the first special issue, and
ten to two on the second.

Al though in Brasfield v. United States, 272 U S. 448, 47 S.
Ct. 135, 71 L. Ed. 345 (1926), the Suprene Court held that such an
inquiry was per se reversible error on direct review of a federal
crimnal conviction, id. at 450, 47 S. . at 135-36, every court
of appeals that has addressed the issue has held that Brasfield's
per se rule does not apply in the habeas context, see WIlians v.
Parke, 741 F.2d 847, 851 (6th GCr. 1984), cert. denied, 470 U S
1029, 105 S. C. 1399, 84 L. Ed. 2d 787 (1985); Locks v. Sumer,
703 F. 2d 403, 406-07 (9th Cr.), cert. denied, 464 U S. 933, 104 S.

Mont oya al so argues that the trial court's "deadline" rendered its
suppl enental instruction coercive. The trial court did not instruct the jury
that it was required to reach a verdict inthirty mnutes; rather, it instructed
tojury to continue deliberating for thirty mnutes and then report back to the
court. Under the circunstances, such an instruction may in fact have rendered
t he suppl enental instruction |ess coercive by suggesting to the holdout jurors
that the end was in sight. 1In any event, while a deadline on jury deliberations
may constitute reversible error on direct review, see United States v. Amaya, 509
F.2d 8 (5th Gir. 1975), cert. denied, 429 U S. 1101, 97 S. . 1125, 51 L. Ed.
2d 551 (1977), a deadline does not necessarily render a state crimnal trial
fundanental |y unfair, see Bryan, 511 F.2d at 645. In Bryan, the trial court sua
sponte sumoned the jury into the courtroomand gave the jury an Al en charge.
Six hours later, the court again called the jury into the court room and gave
the jury "another 20 minutes" to "see if you can arrive at a verdict within the
next 20 mnutes." |d. at 645 W held that the trial court's conduct "was not
so prejudicial as to nake the trial fundanentally unfair." Id. at 646.
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Ct. 338, 78 L. Ed. 2d 307 (1983); United States ex rel. Kirk v.
Director, Dep't of Corrections, 678 F.2d 723, 727 (7th Cr. 1982);
Cornell v. lowa, 628 F.2d 1044, 1048 (8th Cr. 1980), cert. deni ed,
449 U.S. 1126, 101 S. C. 944, 67 L. Ed. 2d 112 (1981); Ellis v.
Reed, 596 F.2d 1195, 1200 (4th Cr.), cert. denied, 444 U S. 973,
100 S. Ct. 468, 62 L. Ed. 2d 388 (1979).' W agree with those
courts that an inquiry into the nunerical division of the jury
warrants federal habeas relief only if, under the totality of the
circunstances, the inquiry, coupled wth a subsequent charge,
rendered the petitioner's trial fundanentally unfair. See, e.g.,
Wlliams, 741 F.2d at 851; Cornell, 628 F.2d at 1048.

Montoya correctly points out that an inquiry into the
nunerical division of the jury during the penalty phase of a Texas
capital trial creates additional risks not present in a non-capital
trial or in the quilt/innocence phase of a capital trial.
Consistent with the Texas special issues statute, the trial court
instructed the jury that if ten jurors or nore vote "no" as to any
speci al issue, then the answer should be "no" to that issue, while
the jury nust be unaninobus to vote "yes." See Tex. Cim Proc.
Code Ann. art. 37.071(d). Thus, when a jury reveals that it is
divided ten to two or eleven to one on a special issue and that it
has not answered that issue, its nunerical split will necessarily

comuni cate to the trial court that the majority favors "yes." In

See al so Lowenfield, 484 U S. at 240 n.3, 108 S. C. at 552 n.3 ("Qur
decision in Brasfield makes no nention of the Due Process C ause or any other
constitutional provision. The Federal Courts of Appeals have uniformy rejected
the notion that Brasfield s per se reversal approach nust be followed when
review ng state proceedi ngs on habeas corpus." (citing cases)).
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denyi ng habeas relief based on a state court's inquiry into the
jury's nunerical division, other circuits have enphasi zed that the
court did not ascertain which verdict the mjority favored.
Conpare Jones v. Norvell, 472 F.2d 1185, 1185-86 (6th Cr.) (per
curiam), cert. denied, 411 U S. 986, 93 S. C. 2275, 36 L. Ed. 2d
964 (1973) (holding that state trial court coerced jury in part
because it ascertained the jury's nunerical division and how the
majority voted) with Wllianms, 741 F.2d at 851 (holding that state
trial court had not coerced jury and distinguishing Jones in part
on grounds that court inquired as to jury's nunerical division
W t hout asking how many jurors favored a guilty verdict); see al so
Cornell, 628 F.2d at 1048 (holding state trial court's inquiry into
nunerical division of jury constitutional in part because court did
not inquire and was not told whether majority favored acquittal).

I n Montoya's case, al though the court asked the jury, "Wt hout
telling nme for what answer the jury has cast its votes, could you
pl ease i ndi cate what the nunerical vote is for each special issue?”
(enmphasi s added), the jury's answer risked communicating which
answer the majority favored because it was divided ten to two on
the second special issue. However, this risk was substantially
undercut by the fact that the jury did not, as Montoya contends,
clearly communicate to the trial court that it was unable to reach
an answer with respect to either special issue. The jury's note
sinply stated, "W have not been able to reach a unani nous deci si on
on yes or no." Furthernore, regardl ess of whether the trial court

suspected that a majority of the jury favored "yes" on each speci al
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issue, it is by no neans certain that the jury would have deduced
that its nunerical division inplied to the court how each side
stood. Therefore, the court's inquiry, which explicitly disclained
a desire to know how the jury stood, was |ess coercive than an
explicit request as to which answer the majority favored.

On balance, we conclude that the state trial court's
instruction to the jury to continue deliberating for thirty
mnutes, followng its inquiry as to the nunerical division of the
jury with respect to each special 1issue, was not under the
circunstances so coercive as to have rendered Mntoya's trial
fundanentally unfair. Wiile we have not previously addressed
identical circunmstances inthis circuit, the weight of authority in
other circuits supports our holding. Conpare WIllians, 741 F. 2d at
851-52; 1 Cornell, 628 F.2d at 1048;* Ellis, 596 F.2d at 1197;%

In Wllianms, the state trial court had given the jury a nodified
Al'len charge after inquiring into the jury's nunerical division, which the jury
informed the court was seven to five. The jury returned a verdict withinthirty
m nutes of receiving the instruction. The Sixth Crcuit noted that the state
trial court's instruction did not "expressly remnd jurors of their continuing
right to disagree," id. at 851, which the Sixth Grcuit had held on direct appea
to be "one of the nost inportant parts of the Allen charge," id. (quoting United
States v. Scott, 547 F.2d 334, 337 (6th Cr. 1977)). However, the Sixth Crcuit
di stinguishedits direct appeal cases as "turning on this court's exercise of its

supervisory powers." |d. at 851. It also enphasized that the state trial
court's instruction did not single out mnority jurors and did not suggest that
the jury was required to agree. |1d. at 850-51. The court thus held that the
statetrial court's instruction, followinganinquiryintothe nunerical division
of the jury, while "less than ideal," id. at 850, was not "so coercive as to
deprive petitioner of his constitutional rights," id. at 852.

In Cornell, the Eighth Grcuit reversed the district court's grant

of habeas relief in a case involving an inquiry into the jury's nunerical
division (seven to five) and a balanced Allen charge. The court held that
"neither the inquiry nor the Allen charge, nor the two in conbination, was
coercive of the jury's ultimate verdict of guilty." The court enphasized that:

The judge did not ask nor was he told whether the najority at that

tinme favored acquittal or which of fense was being considered. The

suppl enental charge that was given was mldly worded and did not

address itself tothe minority nenbers of the jury. Finally, nearly

five hours el apsed between the tine the suppl enental instruction was
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Locks, 703 F.2d at 407* with Jones, 472 F.2d at 1186. '

In Jimnez v. Myers, 40 F.3d 976 (9th G r. 1993) (per curiam
petition for cert. filed, 63 U.S.L.W 3861 (U S. May 22, 1995) ( No.
94-1934), Mntoya's strongest support for his claim the N nth
Circuit reversed a deni al of habeas relief on facts simlar in sone
respects to those in this case. However, in Jimnez, the state
trial court had repeatedly inquired into the jury's nunerica
split, expressed approval of the jury's novenent fromnine-to-three
to eleven-to-one, and then instructed the jury to continue

del i berating until the end of the day. ld. at 979. The Ninth

given and the tinme the jury returned its verdict.
Id. at 1048.

In Ellis, the Fourth Circuit affirned a denial of habeas relief in
a case in which the state trial court had inquired into the jury's nunerical
di vision, which the court |earned was el even to one, and had given the jury a
mld Alen charge. The jury returned a verdict within eight mnutes after
receiving the supplenental instruction. The Fourth Crcuit held that "neither
the inquiry as to the nunerical division of the jury nor the suppl enental nodest
charge had the coercive effect attributed to themby the appellant,"” and noted
that "we look with particular favor upon the two adrmonitions in the nodified
Al'l en charge that no jury surrender any conscientious convictions." |d. at 1200.

In Locks, the Nnth Circuit affirmed the denial of habeas relief in
a case in which the state trial court inquired as to the jury's nunerical
division (eight to three to one) and then dismssed the jury for the weekend.
Id. at 405. The Ninth Crcuit held that the trial court's inquiry into the
jury's nunerical division was not coercive, noting that "he did not ask whet her
the jurors inthe majority were for acquittal or a guilty verdict; the judge did
not follow the inquiry with any statenent inploring the jury to come to a
decision; and the jury was not sent back to continue deliberations, but was
di smissed for the weekend." 1d. at 407.

In Jones, the Sixth Crcuit reversed a district court's denial of
habeas relief in a case in which the trial court had inquired not only as to the
split but also the magjority's inclination and asserted that "it is your duty to
reach a verdict if you can possibly do so))you 12 people are the only ones that
can do it. The Court can't do it, nor anyone else. You twelve people are the
only ones." |d. at 1185. 1In addition, the jury had returned a guilty verdi ct
within five mnutes of receiving the court's supplenmental charge. The Sixth
Crcuit heldthat the state trial court's "identification of a deadl ocked jury's
majority-mnority count" and "coercive jury charge," and "the speedy return of
a verdict" constituted a totality of circunmstances which violated the
petitioner's constitutional rights. |d. at 1186.
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Crcuit held that the state trial court's "coments and conduct
anounted to giving the jury a de facto Allen charge."” 1d. at 980.
The court then reasoned that the trial court's instruction "sent a
cl ear nessage that the jurors in the majority were to hold their
position and persuade the single hold-out juror to join in a
unani nous verdict, and the hold-out juror was to cooperate in the
movenent toward unanimty." |d. at 981.

Al though the facts in Jimnez are distinguishable on the
grounds that the trial court in this case did not repeatedly
inquireintothe jury's "split" or express approval of its novenent
toward unanimty, we al so question the persuasi veness of the Ninth
Circuit's reasoning. See id. at 981 (Kozinski, J., dissenting)
(characterizing as "sheer phantasy" mgjority's assessnent of the
effect of the trial court's instructions).

In sum guided by Lowenfield, Boyd, and Bryan, we hold that
the trial court's inquiry into the nunerical division of the jury
and its supplenental instruction to continue deliberating for
another thirty mnutes were not so coercive as to have rendered
Montoya's trial fundanentally unfair. Although its inquiry into
the nunerical division of the jury was potentially nore coercive
than such an inquiry would have been in the context of a jury's
deli berations over a guilt/innocence verdict, the court's
suppl enental instruction to continue deliberating for thirty
mnutes "to see if you can reach an answer to the special issues”
was | ess coercive than the instructions at i ssue in Boyd and Bryan.

Wiile it | acked protective | anguage assuring mnority jurors that
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they were not required to relinquish firmy held convictions, the
court's instruction contained none of the "dynamte" | anguage of a
traditional Allen charge. Under the totality of circunstances
surroundi ng the court's conmmuni cations with the jury, we hold that
the trial court's instruction was not so coercive as to have
rendered Montoya's trial fundanentally unfair. Consequently, we
hold that the district court erred in granting Mntoya' s request
for habeas relief on the grounds that the state trial court
unconstitutionally coerced the jury into answering "yes" to the
speci al issues.
B

Scott also challenges the district court's holding that the
state trial court unconstitutionally instructed the jury on Texas
"law of parties" because Mntoya had not been charged wth
conspiracy to commt nurder. The trial court instructed the jury,

under Texas' "law of parties" statute, Tex. Penal Code Ann. 8§ 7.02

Mont oya al so argues that the trial court's instruction to the jury
to continue deliberating was inproper because under the Texas death penalty
statute, "if the jury is unable to answer any special issue, the defendant is to
be assessed a |ife sentence,”" Mntoya v. State, 810 S.W2d 160, 166 (Tex. Crim
App. 1989), cert. denied, 502 U.S. 961, 112 S. . 426, 116 L. Ed. 2d 446 (1991).
Mont oya contends that the trial court erred in not sentencing himto life
i mprisonnent after the jury first indicated that it had deadl ocked. The Texas
Court of Criminal Appeals rejected this claim holding that "[u]nless the record
reveals that the trial court abused its discretion in holding the jury for
del i berations, reversal is not mandated." See id. In any event, errors of state
| aw are not grounds for granting habeas relief. Estelle v. MQuire, 502 U S. 62,
67-68, 112 S. C. 475, 480, 116 L. Ed. 2d 385 (1991).

To the extent Montoya argues that the trial court's failure to render a
life inmprisonment sentence violated his constitutional rights, we note that we
rejected a simlar argunment in Monroe v. Bl ackburn, 748 F.2d 958 (5th Cr. 1984),
cert. denied, 476 U. S. 1145, 106 S. C. 2261, 90 L. Ed. 2d 706 (1986), a case in
which the state trial court, in a Louisiana capital case, did not inpose alife
sentence after the jury deadl ocked during the sentencing phase of petitioner's

trial. We noted that the Louisiana courts had rejected Minroe's claim as a
matter of state law, and we hel d: "W accept that decision and reject the
argument that a constitutional deprivation occurred." 1d. at 961.
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(West 1994), on an "aiding and abetting" theory of crimnal
liability, see 8 7.02(a)(2), and a conspiracy theory of crimnal
liability, see 8§ 7.02(b).'® Under section 7.02(b) of the Texas
Penal Code:

If, in the attenpt to carry out a conspiracy to commt

one felony, another felony is coommtted by one of the

conspirators, all conspirators are guilty of the felony

actually conmtted, though having nointent to commt it,

if the offense was conmmtted in furtherance of the

unl awful purpose and was one that should have been

anticipated as a result of the carrying out of the

conspiracy.
Tex. Penal Code Ann. 8§ 7.02(b). W have held that Texas' "l aw of
parties" may support a conviction for capital nmurder. See Skillern
v. Estelle, 720 F. 2d 839, 846-47 (5th Gr. 1983), cert. deni ed, 469
US 873, 105 S C. 224, 83 L. Ed. 2d 153 (1984).

Qur recent decision in Jacobs v. Scott, 31 F.3d 1319 (5th Cr
1994), cert. denied, __US __ , 115 s . 711, 130 L. Ed. 2d
618 (1995), forecloses the district court's holding. Like Mntoya,
Jacobs was convicted of capital nurder after the trial court gave
the jury a "law of parties" conspiracy instruction under 8 7.02(b).
| d. at 1322. Jacobs argued "that the trial court erred by charging
the jury at the guilt phase on a conspiracy theory of liability

even t hough the indictnment contained no such charge." 1d. at 1329.

W rejected this argunent, which is identical to Montoya's,

Mont oya's brief erroneously suggests that a "law of parties"”
instruction is distinct froma conspiracy instruction. He contends, quoting the
court's instruction, that the court instructed the jury on the | awof parties and
conspiracy. In fact, the court instructed the jury on aiding and abetting, under
§ 7.02(a)(2), and conspiracy, under 8 7.02(b), both of which are "l aw of parties”
instructions. See Jackson v. State, 898 S.W2d 896, 898 (Tex. Crim App. 1995)
(referring to "the | aw of parties as it is set out inboth. . . 8§ 7.02(a)(2) and
in§ 7.02(b)").
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stating:

W have held that "one who has been indicted as a

principal may, on proper instructions, be convicted on

evidence showing only that he aided and abetted the

comm ssion of the offense." United States v. Robles-

Pantoja, 887 F.2d 1250, 1255 (5th Gr. 1989) (citations

omtted). Simlarly, it was not error for Jacobs to be

indicted as a principal and then to be convicted under

the "l aw of the parties.”
Id. Under Jacobs, Montoya is not entitled to habeas relief based
on the trial court's § 7.02(b) instruction.

111
A

In his cross-appeal, Mntoya argues first that the district
court erroneously rejected his eighth claim in which he contended
that the trial court's jury instructions prevented the jury from
considering his mtigating evidence that he was not the principal
actor in the nmurder. "The Ei ghth Amendnent requires that the jury
be able to consider and give effect to all relevant mtigating
evidence offered by petitioner." Boyde v. California, 494 U S
370, 377-78, 110 S. C. 1190, 1196, 108 L. Ed. 2d 316 (1990)
(citing Lockett v. Chio, 438 U.S. 586, 98 S. . 2954, 57 L. Ed. 2d
973 (1978); Eddings v. lahoma, 455 U.S. 104, 102 S. C. 869, 71
L. BEd. 2d 1 (1982); Penry v. Lynaugh, 492 U S. 302, 109 S. CC.
2934, 106 L. Ed. 2d 256 (1989)).

Mont oya argues that because the trial court instructed the
jury on Texas' "law of parties” but failed to clarify that the "l aw

of parties" does not apply during the penalty phase of his trial,

the jury was precluded from considering or giving effect to his
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mtigating evidence that Villavicencio and not he killed Ki |l heffer.
In Boyde, the Suprene Court clarified its standard for such a
claim "We think the proper inquiry in such a case is whether
there is a reasonable likelihood that the jury has applied the
chal l enged instruction in a way that prevents the consi deration of
constitutionally relevant evidence." Id. at 380, 110 S. C. at
1198; see Johnson v. Texas, . US _ , | 113 S. O. 2658,
2669, 125 L. EdJ. 2d 290 (1993) (holding that petitioner's
Penry/ Eddi ngs/ Lockett claimwith respect to Texas special issues
was governed by Boyde standard).

W have repeatedly rejected clains simlar to Mntoya's,
holding that if a jury believed that the defendant's acconplice

killed the nmurder victim it could answer "no" to either of the

first two Texas special issues. See Harris v. Collins, 990 F.2d
185, 188-89 (5th Cir.), cert. denied, = US __ , 113 S O
3069, 125 L. Ed. 2d 746 (1993); Stewart v. Collins, 978 F.2d 199,
201 (5th CGr. 1992), cert. denied, = US _ , 113 S. C. 1951
123 L. Ed. 2d 656 (1993); Bridge v. Collins, 963 F.2d 767, 770 (5th
Cr. 1992), cert. denied, __ US _ , 113 S. C. 3044, 125 L. Ed.
2d 729 (1993). In Stewart we hel d:

[ The petitioner] does not satisfy his burden of

denonstrating a "reasonable I|ikelihood that the jury

.o appli[ed] the challenged instructions in a way that

prevent [ ed] the consideration of constitutionally

rel evant evidence." Boyde v. California, 494 U S. 370,

371, 110 S. C. 1190, 1191, 108 L. Ed. 2d 316 (1990).

The puni shnent phase issues allowed the jury to give

mtigating effect to [the petitioner's] alleged non-

triggerman status if they chose to credit his version of
t he of fense.
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ld. at 201. Qur holding in Stewart forecl oses Montoya's claim
B

Mont oya argues next that the trial court's instructions
unconstitutionally prevented the jury fromgiving mtigating effect
to the fact that if he had been sentenced to life in prison, he
woul d have been required to serve twenty years in prison before
becoming eligible for parole. At the penalty phase, the trial
court instructed the jury not to consider Montoya's eligibility for
parole, as Texas law required it to do, OBryan v. Estelle, 714
F.2d 365, 388 (5th Cr. 1983) ("Under Texas law, a jury may not
consider the possibility of parole in its deliberation on
puni shnment."), cert. denied, 465 U. S. 1013, 104 S. . 1015, 79 L.
Ed. 2d 245 (1984). Montoya's claimrelies on the Suprenme Court's
holding in Sinmmons v. South Carolina, ___ US |, 114 S .
2187, 129 L. Ed. 2d 133 (1994), that when a defendant convicted of
capital nurder is statutorily ineligible for parole, the due
process clause entitles him to rebut the prosecution's "future
threat to society" evidence with his statutory ineligibility for
parole. Id. at __ , 114 S. C. at 2194-96.1°

Montoya's Simmons clains are foreclosed by recent circuit
authority rejecting an extension of Simmons beyond situations in
which a defendant is statutorily ineligible for parole. I n

Allridge v. Scott, 41 F.3d 213 (5th Cr. 1994), cert. denied,

Al though in Simmons the Suprenme Court specifically limted its
hol ding to the due process clause of the fourteenth amendment, expressing "no
opi ni on on the question whether [its] result [was] al so conpelled by the Ei ghth
Anendnent , " id. at , 114 S. C. at 2193 n.4, Mntoya states his Sinmmons claim

as both a fourteenth anendnent claimand an ei ghth amendnment cl aim
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UsS __ , 115 S. C. 1959, 131 L. Ed. 2d 851 (1995), a habeas
petitioner had been prevented fromarguing to the jury that he was
al nost certain not to be granted parole. He argued that under
Si mmons, the trial court's exclusion of his evidence and "refusal
toinstruct the. . . jury that [petitioner] alnost certainly would
serve the remai nder of his l[ife in prison" violated his fourteenth
anendnent right to due process. ld. at 220. W rejected his
claim reading Sinmmons "to nean that due process requires the state
to inform a sentencing jury about a defendant's parole
ineligibility when, and only when, (1) the state argues that a
def endant represents a future danger to society, and (2) the
defendant is legally ineligible for parole.” 1d. at 222 (footnote
omtted); see also id. at 222-23 (rejecting simlar claimasserted
as ei ghth anendnent Penry clain). W also noted that an extension
of Simmons to enconpass situations in which a defendant was
eligible for parole woul d be barred under Teague v. Lane, 489 U. S.
288, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989). |Id. at 222 n.11.2
C
Mont oya al so argues that the district court erroneously denied

hi m di scovery and an evidentiary hearing on his claimthat one of

I n Ki nnanon v. Scott, 40 F.3d 731 (5th Cr.), cert. denied, __ US
__, 115 s. ¢&. 660, 130 L. Ed. 2d 595 (1994), we simlarly declined to extend
Si mons beyond statutory ineligibility for parole:
[Petitioner] next asserts constitutional error in his inability to
argue to the jury in sentencing that if spared the death penalty
[petitioner] would be required to serve a mnimm of 20 cal endar
years wi thout good tinme before becoming eligible for parole.
[Petitioner] rests this claimon Simons . . . If we were to
ignore the absence of a contenporaneous objectlon and the bar of
Teague . . . , we would not extend Si mons beyond cases in which the
sentencing alternative to death is life without parole.
Id. at 733.
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the jurors who convicted Montoya knewthe victim "The opportunity
for an evidentiary hearing in a federal habeas corpus proceeding is
mandatory only where there is a factual dispute which, if resol ved
in the petitioner's favor, would entitle the petitioner to relief
and petitioner has not received a full and fair evidentiary hearing
instate court." East v. Scott, 55 F.3d 996, 1000 (5th G r. 1995)
(citing Towmnsend v. Sain, 372 U.S. 293, 83 S. . 745, 9 L. Ed. 2d
770 (1963), overruled in part on other grounds, Keeney v. Tanmayo-
Reyes, 504 U S 1, 112 S. . 1715, 118 L. Ed. 2d 318 (1992)).

In East, we reviewed a district court's denial of a request
for discovery and an evidentiary hearing, and we follow a sim|ar
approach in this case. First, we examne the |egal basis for the
petitioner's <claim to determne whether the ©petitioner's
allegations state a prima facie due process claim East, 55 F. 3d
at 1000-01. Second, we determne whether the petitioner's
al l egations, which nmust be specific and nmay not be specul ative or
concl usory, establish "good cause" for di scovery under Rul e 6(a) of
the Federal Rul es Governing 8§ 2254 Cases. |d. at 1001-02.2%

Thus, the first question we nust address i s whether Montoya's
allegations are sufficient to establish a prima facie due process
claim In his anended habeas petition, Montoya all eged:

Al jurors were asked at voir dire whether they knew the
alleged victim John E. Kilheffer. No juror admtted any

If so, then a remand is in order for the petitioner to pursue his
request ed di scovery. Then, after discovery, the district court will be required
to deternmine whether an evidentiary hearing is necessary, that is, whether
genui ne i ssues of material fact renain. Id. at 1002 (citing Ward v. Witl ey,
21 F. 3d 1355, 1367 (5th Gr. 1994), cert. denied, _  US _ , 115 S. . 1257,
131 L. Ed. 2d 137 (1995)).
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know edge of him |In fact, [Juror X] knew Ki | heffer, had
known him for a while, and admtted this to a fellow
juror. Her failure to respond to the court's inquiry on
voir dire concealed critical information regarding
grounds for striking her for cause and her potenti al
bi ases and prejudices. . . .

[Juror X's] failure to tell the truth on voir dire
isitself evidence of bias. The lawinplies biasinthis
situation. In the unlikely event that the court does not
find bias as a matter of law, Petitioner wll denonstrate
actual bias at the evidentiary hearing.

Record on Appeal, vol. 3, at 523.22 |n response to the State's
nmotion for summary judgnment, Montoya described his claimin these
terns: "[Juror X' s] conceal nent of her acquaintance with the
deceased was obviously a failure to answer honestly a nmaterial
question on voir dire. Further, her friendship with the deceased

certainly would have forned the basis of a challenge for cause.™

Mont oya supported these allegations with an affidavit by another
juror, Juror Y. In the affidavit, Juror Y states:
At sone point during the trial (I believe it was during the
guilt/innocence phase deliberations), another juror, who was a
young, short, hispanic girl, and | were talking about where we were

fromand where we worked. This juror, whose first nane is and
| believe her last nane is , said she was working, or had worked, at the
Yacht Club Restaurant in Port |sabel.
When | learned that [Juror X] worked at the Yacht dub
Restaurant, | mentioned that the victi mwas from South Padre | sl and
and m ght have frequented the restaurant. | asked [Juror X] if she
had ever met him She responded that she had known himand, in fact, had known
himfor a while. | got the inpression that [Juror X] had known hi m personally
because, for one thing, she referred to himby his first nane. | then asked her

how she got on the jury if she knew the victi msince we had been asked about t hat
before we were sel ected, but she would no |onger tal k about it.
At one point, [Juror X] said she was not sure she believed in

the death penalty and she also told nme that she believed criminals

could be rehabilitated. On the other hand, [Juror X] was one of the

first to say the defendant deserved the death penalty. |In fact, the

main reason | amcomng forth with this information i s because | had

the inpression she may have been bi ased towards awarding the death

penalty due to her personal connection with the victim
Record on Appeal, vol. 3, at 531-32. W note that although Scott contends that
the affidavit inproperly |lacked a stanp indicating the expiration date of the
notary public's conm ssion, the original affidavit, which appears inthe district
court record, does contain such a stanp.
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Record on Appeal, vol. 1, at 195.2

Montoya's claimthat Juror X dishonestly failed to reveal her
acquai ntance with Kilheffer and that this prevented Mntoya from
challenging her for cause is grounded in the Suprene Court's
deci sion i n McDonough Power Equi pnent, Inc. v. G eenwod, 464 U. S.
548, 104 S. C. 845, 78 L. Ed. 2d 663 (1984). In that case, a
civil case on direct review, a juror had allegedly failed to
di scl ose a material fact. Justice Rehnquist wote in his plurality
opi ni on that:

to obtain a newtrial is such a situation, a party nust

first denonstrate that a juror failed to answer honestly

a material question on voir dire, and then further show

that a correct response woul d have provi ded a valid basis

for a challenge for cause. The notives for concealing

informati on may vary, but only those reasons that affect

a juror's inpartiality can truly be said to affect the

fairness of a trial.
Id. at 556, 104 S. Ct. at 850.%* The district court eval uated
Montoya's juror bias claim under the MDonough standard, and

Mont oya makes no argunent on appeal that the court inproperly

Mont oya' s di scovery request was simlarly limted to this issue:
In daim24, M. Mntoya alleges that he was deprived of his right
toafair and inpartial jury because one juror conceal ed during voir
dire that she knew the alleged victim This claimis supported by
the affidavit of a fellowjuror . . . . That affidavit docunents a
conversation with juror X in which she disclosed the fact that she
knew t he al | eged vi cti m))sonet hi ng she had denied at voir dire. Her
deposition is necessary to establish the fact that she failed to
disclose at voir dire that she knew the alleged victim Thi s
evi dence cannot be gathered by any nethod short of a deposition.
Record on Appeal, vol. 2, at 397.

Al t hough t he quot ed | anguage appears in a plurality opinion, we have
treated the standard as the Court's holding. See United States v. Otiz, 942

F.2d 903, 909 (5th Cr. 1991) ("In MDonough . . . , the Suprene Court
establ i shed a two- pronged test that governs this very situation. [In the words
of the Court .
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applied that standard to his claim?

We have applied the McDonough standard for a claim of juror
bi as based on failure to disclose a material fact in crimnal cases
on direct review See United States v. Scott, 854 F.2d 697, 698-
700 (5th Gr. 1988) (holding that juror bias warranted new tri al
where juror knowi ngly concealed fact that his brother worked in
prosecutor's office and parties did not dispute that juror "would
have been chal | enged and excused for cause had he reveal ed that his
brot her was a deputy sheriff . . . ."); United States v. Otiz, 942
F.2d 903, 909 (5th Gr. 1991) (noting that juror's "famlial ties
to enpl oyees of |aw enforcenent agencies nmay well not support a
chal l enge for cause,” but holding that juror "answered the voir
dire query honestly vyet inaccurately,”" as permtted under
McDonough), cert. denied, 504 U S. 985, 112 S. . 2966, 119 L. Ed.
2d 587 (1992); see also United States v. Collins, 972 F.2d 1385,
1403 (5th Cr. 1992) (declining to apply MDonough franmework for
juror bias claim where alleged msstatenent was of subjective
belief rather than objective fact), cert. denied, = US |, 113
S. C. 1812, 123 L. Ed. 2d 444 (1993). Qur application of the
McDonough standard to clains for juror bias on direct appeal from
federal convictions does not necessarily nean that we apply an
equi val ent standard in a habeas case. See Murphy v. Florida, 421

US 794, 797-98, 95 S. Ct. 2031, 2035, 44 L. Ed. 2d 589 (1975)

Mont oya specifically cited McDonough in his state habeas petition
and his federal habeas petition allegations and response to the State's notion
for sunmary judgnment track the two prongs of the MDonough standard.
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(di stinguishing between constitutional standard for reversing
conviction based on juror bias and standard applied in Court's
exercise of federal supervisory power over federal crimnal
convictions). However, other circuits have applied MDonough in
t he habeas context,? and we assune, arguendo, that a MDonough
theory of juror bias would be sufficient to obtain federal habeas
relief.?

Montoya's claim fails on the second prong of the MDonough
standard because he has failed to establish that Juror X' s correct
response, that is, that she knew Ki | heffer, woul d have constituted
a valid basis for challenging Juror X for cause.?® Al though Mntoya

alleged in the district court that he could have chall enged Juror

See, e.g., Burton v. Johnson, 948 F.2d 1150, 1159 (10th Cr. 1991)
(holding that juror's failure to disclose exposure to fanmly and child abuse
denied petitioner fair trial under MDonough because juror failed to answer
guestion honestly and correct response woul d have provi ded basis for challenge
for cause); Tinsley v. Borg, 895 F.2d 520, 524-26 (9th Cr. 1990) (sane), cert.
denied, 498 U S 1091, 111 S. . 974, 112 L. Ed. 2d 1059 (1991); Cannon V.
Lockhart, 850 F.2d 437, 440 (8th Cr. 1988) (applying McDonough and finding no
actual bias based on state court findings, which court held were entitled to
presunption of correctness).

We al so assune, arguendo, that granting habeas relief on a MDonough
theory of juror bias would not be barred by the non-retroactivity doctrine of
Teague v. Lane, 489 U S 288, 109 S. C. 1060, 103 L. Ed. 2d 334 (1989).

It is also questionabl e whether Montoya's allegations state a prina
facie case with respect to the first prong of the MDonough standard, that is,
whet her Juror X "failed to answer honestly a material question on voir dire."
Id. at 556, 104 S. C. at 850. The trial court asked the jury pool whether
anyone knew "M . Kilheffer" from South Padre Island. No juror responded. The
allegations in Juror Y's affidavit may suggest that Juror X realized during the
trial that she knew Kil heffer, but they do not necessarily suggest that Juror X
reali zed when she was asked that she knew Kilheffer. Thus, it is speculative
whet her Juror X (1) lied to get on the jury; or (2) honestly but m stakenly
failed to realize she knew Kilheffer when asked. During her exami nation by
counsel at voir dire on an unrelated issue, Juror X referred to the victim as
“this man from Padre |Island" and not by nane. Thus, Montoya's allegations with
respect to the first prong may, to sone degree, be specul ative, and specul ative
allegations are insufficient to entitle a habeas petitioner to discovery and an
evidentiary hearing. East, 55 F.3d at 1003.
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X for cause had she answered correctly whet her she knew Ki |l heffer,
he cited no authority for this contention and nmakes no such
argunent on appeal. Challenges for cause in Texas crimnal trials
are governed by article 35.16 of the Texas Code of Crim nal
Procedure. See Butler v. State, 830 S.W2d 125, 130 (Tex. Crim
App. 1992) ("We hold that Article 35.16 is a conplete list of
chal l enges for cause.").? Article 35.16(c) contains two grounds
on whi ch a def endant nmay chal | enge a veni reperson, neither of which
applies to this case. Article 35.16(a) lists grounds that either
the State or a defendant may assert. Anong them the only arguably
applicable basis is the ninth: "That [the venireperson] has a bias
or prejudice in favor of or against the defendant."”

Consistent with the | anguage of article 35.16(a)(9), the Texas
courts have focused on a venireperson's bias in favor of or agai nst
the defendant rather than the victim W have found no published

opi ni on uphol ding a challenge for cause based on a venireperson's

W have | ooked to state | aw as the nonexcl usive basis to determ ne
the grounds for challenges for cause because those were the grounds applicable
to Montoya's trial. We have found no evidence that an independent federa
constitutional standard would have provided a valid basis for chall enging Juror
X'in these circunstances for cause over and above Texas | aw governi ng chal | enges
for cause. See, e.g., Patton v. Yount, 467 U S. 1025, 1035, 1037 n.12, 104 S.
Ct. 2885, 2891, 2891-92 n.12, 81 L. Ed. 2d 847 (1984) (noting federa
constitutional standard for determ ning whether juror's ability to | ay aside pre-
formed opinion and render verdict based on evidence presented in court makes
juror inpartial, citing Irvinv. Dowd, 366 U.S. 717, 81 S. C. 1639, 6 L. Ed. 2d
751 (1961), but holding that state trial court determ nations of inpartiality are
factual findings entitled to a presunption of correctness in federal habeas
proceedi ngs). For exanple, in Jones v. Butler, 864 F.2d 348 (5th Gr. 1988), we
addressed a habeas petitioner's claimthat the state trial court
had erroneously denied his challenge for cause to a juror who lived near the
victim knew her by sight, had visited the funeral hone to view the body, etc.
We noted that under Louisiana law, a juror could be challenged if the juror was
"not inpartial, whatever the cause of his partiality." 1d. at 362. W held that
the state trial court's inplicit finding of inpartiality in its denial of the
petitioner's challenge for cause was entitled to a presunption of correctness
under 28 U.S. C. 8 2254(d) and therefore precluded federal habeas relief. Id.
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mere acquaintance with the victim of the crine for which the
def endant has been charged, and the Texas Court of Crim nal Appeals
has squarely held that the nere fact that a juror knows the victim
is not sufficient basis for disqualification. See Anderson V.
State, 633 S.W2d 851, 853 (Tex. Crim App. 1982). In Anderson,
the juror was a school teacher at the school where the rape at
i ssue occurred and knew the victim who attended the school, and
several of the State's w tnesses, but did not know the defendant.
The court stated: "Although such knowl edge [of the victinm may be
t he source of an existing bias, the nmere fact that a juror knows,
or is a neighbor, or an intinmate acquai ntance of, and on friendly
relations with, one of the parties to a suit, is not sufficient
basis for disqualification.'" 1d. at 853 (quoting Allbright v.
Smith, 5 S.W2d 970 (Tex. Comm App. 1928)).%

Because Montoya's allegations fail to establish a prima facie

case under MDonough, the district court did not abuse its

Accord Wlliams v. State, 682 S.W2d 538, 541-43 (Tex. Crim App.
1984) (holding that trial court properly rejected challenge for cause to juror
who attended church with nurder victimand victims w fe, knew of nurder victim
and knew, although was not close friend with, victinis wife (citing Anderson).
In Jernigan v. State, 661 S.W2d 936 (Tex. Crim App. 1983), cert. deni ed,
464 U.S. 986, 104 S. Ct. 436, 78 L. Ed. 2d 368 (1983), the Texas Court of
Crimnal Appeals affirned a trial court's rejection of a challenge for cause to
a veni renman who knewthe victim"all of his life" and admtted t hat he m ght have
a "small amount of bias." The court upheld the trial court's ruling under
Ander son, holding that "[i]n the instant case, as in Anderson, the alleged bias
was based upon the venirenenber's relationship with the victim and no bias was
directed toward appellant." Id. at 940. The court acknow edged that the
personal relationship was closer than the rel ationshi ps in Anderson. The court
also stated, in dicta, that "it seens likely that the relationship m ght have
affected [the veniremenber's] ability to avoid bias against appellant in
consi dering the questi ons on puni shnment once the jury had determined guilt," but
noted that "the voir dire was directed entirely to the i ssue of the determnination
of guilt or innocence." The voir dire in this case was part of the court's
initial questions tothe jurors and rel ated generally to the case. However, even
if we took the court's dicta as nore than just that, the relationship in Jernigan
was closer than the acquaintance alleged in this case.
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discretion in denying Mntoya's request for discovery and an
evidentiary hearing, see East, 55 F. 3d at 1003 (affirm ng deni al of
request for discovery and evidentiary hearing where petitioner's

all egations that district attorney m ght have known about w tness'

mental illness were insufficient to support Brady clainm.
D
Montoya contends next that the trial court, in its

instructions to the jury during voir dire, dimnished the jury's
sense of responsibility for inposing the death penalty by
msinformng it of its role in determ ning whet her Montoya shoul d
receive the death penalty. In Caldwell v. Mssissippi, 472 U S.
320, 105 S. C. 2633, 86 L. Ed. 2d 231 (1985), the Suprene Court
held that "it is constitutionally inpermssible to rest a death
sentence on a determ nati on made by a sentencer who has been led to
believe that the responsibility for determ ning the appropri ateness
of the defendant's death rests el sewhere.” 1d. at 328-29, 105 S.
Ct. at 2639. In Dugger v. Adans, 489 U. S. 401, 109 S. C. 1211

103 L. Ed. 2d 435 (1989), the Suprene Court clarified its hol ding
in Caldwell and held that to "establish a Caldwell violation, a
def endant necessarily must show that the remarks to the jury
i nproperly described the role assigned to the jury by local [aw"
ld. at 407, 109 S. . at 1215; accord Sawer v. Butler, 881 F.2d
1273, 1285 (5th Gr. 1989) (en banc), aff'd, 497 U S. 227, 110 S

. 2822, 111 L. Ed. 2d 193 (1990). In evaluating a Cal dwel
claim we look to the "total trial scene,” including jury
selection, the guilt phase of the trial, and the sentencing
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hearing, examning both the court's instructions and counsel's
argunents to the jury. 1d. at 1286-87.

Inthis case, Montoya points to the trial court's instructions
during voir dire, which he suggests mnimzed the jury's role.?3
The instructions he points to, however, accurately characterize the
jury's rol e under Texas | aw. Under the Texas death penalty statute
ineffect at the tinme of Montoya's conviction, the jury answers the

speci al issues "yes" or "no" and then the trial court inposes the
puni shnment that follows fromthose answers:
If the jury returns an affirmative finding on each i ssue
submtted under this article, the court shall sentence
the defendant to death. If the jury returns a negative
finding on any issue submtted under this article, the
court shall sentence the defendant to confinenent in the
Texas Departnent of Corrections for life.
Tex. Code Crim Proc. Ann. art. 37.071(e) (West 1981). Thus, the
trial court did not msinformthe jury of its role under |ocal |aw
and therefore did not violate Caldwell. See Dugger, 489 U S. at
407, 109 S. . at 1215; Sawyer, 881 F.2d at 1285.

In addition, the "total trial scene" contains anple

The court instructed the jury:

[I]n the event that there's a finding of guilty, then a
separate hearing has to be held to determ ne the punishnment to be
assessed in the case. And in other felony cases the jury nay assess
t he puni shnent if the defendant elects to have the jury assess his
puni shment in the event he is found guilty.

In capital nmurder cases the jury does not assess puni shnment.

A hearing has to be held and the jury will be asked a coupl e of
guestions, and the burden of proof is on the State.

[ Reciting special issues.]

Now, if you answer the two questions yes, then the Court, the
judge, is required to assess the punishnment of death to the accused.

In the event you answer one or both questions no, then the

puni shment is life in prison, assessed again by the Court, and the jury does not
assess t he puni shnent but answers those questions. And then the Court is the one
t hat assesses the puni shnent. | do, however, need to tell you the effect of your
answers to those particul ar questions.

State Record, vol. IX at 33-35
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communi cations to the jury of their responsibility for determ ning
whet her Montoya woul d receive the death penalty. For exanple, the
prosecutor explicitly asked the potential jurors during voir dire
if they understood that the jury's answers to the special issues
woul d determ ne whet her or not Montoya recei ved the death penalty.
Because the trial court accurately conveyed to the jury its role
under Texas |law in determ ni ng whet her Montoya shoul d receive the
deat h penalty, and because the "total trial scene" | eaves no doubt
that the jury was not msinformed of its role, we hold that the
district court properly rejected Montoya's Cal dwell claim
E

The remai nder of Montoya's clains warrant little discussion.
Mont oya argues that the trial court violated his fifth, eighth, and
fourteenth  Anendnent rights by i ntroducing evidence of
unadj udi cated crim nal conduct at the penalty phase of his trial.
Mont oya rai ses these issues to preserve themfor future appeal to
the Suprenme Court, and as he concedes, they are foreclosed by
circuit precedent. See Duff-Smth v. Collins, 973 F.2d 1175, 1184
(5th Gir. 1992), cert. denied, ___ US. __ , 113 S. C. 1958, 123
L. BEd. 2d 661 (1993); Landry v. Lynaugh, 844 F.2d 1117, 1121 (5th
Cr.), cert. denied, 488 U S. 900, 109 S. C. 248, 102 L. Ed. 2d
236 (1988).

Mont oya al so argues that he was illegally detained wthout a

pronpt determ nation of probabl e cause, in violation of Gerstein v.
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Pugh, 420 U.S. 103, 95 S. C. 854, 43 L. Ed. 2d 54 (1975).3%2 Not
only is Montoya's cl ai munsupported by the record, but the Suprene
Court clearly stated in Gerstein that in requiring a pronpt
determ nation of probable cause it did not nean to "retreat from
the established rule that illegal arrest or detention does not void
a subsequent conviction." Id. at 119, 95 S. . at 865; accord
Lofton v. Whitley, 905 F. 2d 885, 889 (5th Cir. 1990) ("Even if [the
petitioner] were illegally detained, illegal "detention does not
voi d a subsequent conviction.'" (quoting Gerstein, 420 U.S. at 119,
95 S. . at 865)). Consequently, Montoya's claim evenif it were
supported by the record, would not entitle himto habeas relief.
11
For the foregoing reasons, we AFFIRMin part, REVERSE i n part,

and REMAND with instructions to deny relief.

The Supreme Court held in Gerstein that the State "nust provide a
fair and reliable determ nation of probable cause as a condition for any
significant pretrial restraint of liberty, and this determ nation nmust be made
by a judicial officer either before or pronptly after arrest." 1d. at 125, 95
S. Ct. at 868-69 (footnotes omtted).
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GARWOOD and JONES, Circuit Judges, specially concurring.

Whil e concurring in Judge Garza's fine opinion in this
case, we deem it appropriate to note an additional ground for
rejecting petitioner Montoya's allegation that the federal district
court erroneously denied himdiscovery and an evidentiary hearing
on his claimthat one of the jurors knew Mntoya's victim See
Part 111C of Judge Garza's opinion. Judge Garza hol ds that
Montoya's petition in federal court did not sufficiently allege a

prima facie violation of MDonough Power Equipnent, Inc. V.

G eenwood, 464 U. S. 548, 104 S. Ct. 845 (1984), to necessitate a
federal factfinding endeavor.

W woul d al so point out that Mointoya all eged even | ess
about this purported constitutional violation in his last-mnute
habeas petition filed in state court. In that venue, Montoya
merely stated "on information and belief" that a juror knew the
victimbut did not disclose the fact in voir dire, and he sought
time to conduct discovery thereon. He did not attach the affidavit
of the other juror that he soon after filed in federal court, nor
was there any allegation that the juror's acquai ntance wi th Montoya
was just discovered or was not discoverable sooner. He did not
allege that the juror's famliarity with the victi mwas such that
it would have biased her agai nst Mont oya.

Under these circunstances, Mntoya did not allege
sufficient facts to establish a prinma facie McDonough violation in

state court, and the state court properly denied relief on the
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ground that he failed to "reasonably show the exi stence of any fact
or facts which would be material to the issue of the legality of
his incarceration.”

Because Mntoya failed to develop in state court the
material facts surrounding this issue of juror disqualification, he
was not entitled to a federal court evidentiary hearing unless he
establ i shed cause and prejudi ce excusing the default. Keeney v.
Tanayo- Reyes, us _ , 112 s.C. 1715, 1721 (1992). Montoya

alleged in his federal petition neither of these preconditions to
the granting of a federal evidentiary hearing. Consequently, we
agree with the alternate holding of the district court that Keeney
did not require it to conduct the initial factfinding proceedi ng.
As the Suprene Court stated in Keeney, . . . "little can be said
for holding a habeas petitioner to one standard for failing to
bring a claimin state court and excusing the petitioner under
anot her, | ower standard for failing to devel op the factual basis of

that claimin the sane forum" US| 112 S.C. at 1720.
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