IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60121

W LLI E ALBERT SM TH,

Peti ti oner- Appel | ee
Cr oss- Appel | ant ,

V.

EDDI E LUCAS, Conm ssioner, M ssissippi
Departnent of Corrections, Et AL.,

Respondent s- Appel | ant s
Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of M ssissipp

March 8, 1994

Before POLI TZ, Chief Judge, KING and SMTH, G rcuit Judges.
PER CURI AM

Before us are an appeal and cross-appeal fromthe district
court's order of February 3, 1994, which prohibits the State of
M ssissippi "fromseeking to resentence the Petitioner Wllie
Al bert Smith to the death penalty.” Menorandum Opi ni on and O der
entered February 3, 1994 (the "February 3 Order"). The State

chal | enges the order as exceeding our nmandate in Smth v. Bl ack,

970 F.2d 1383 (5th Cr. 1992) ("Smth II1") -- as interpreted in
Smth v. Lucas, 9 F.3d 359 (5th Cr. 1993) ("Smth IV') -- and

the district court's authority under federal law. Smth

conpl ains that the order does not go far enough; he argues that



the district court instead should have ordered his permnent
rel ease fromcustody. W agree with the State that the district
court agai n exceeded our nmandate and therefore vacate the
February 3 Order.
| . Background
A brief recitation of the procedural posture of this case is
necessary.! Smth first nounted the habeas challenge to his

sentence in August of 1983, arguing, inter alia, that

M ssissippi's use of the "especially heinous" aggravating factor
inthe jury's deliberation as to his death sentence was
unconstitutional. The district court denied himrelief in 1988,
and we affirnmed the court's judgnent in 1990, on the basis that
the relief requested woul d necessitate the creation of a new rule

of constitutional |aw under Teague v. Lane, 489 U S. 288 (1989).

See Smith v. Black, 904 F.2d 950 (5th Gir. 1990) ("Smith I")

(declining to apply the "new rul e" created by Maynard v.

Cartwight, 486 U S. 356 (1988), and denbns v. M ssissippi, 494

U S. 738, 752 (1990)).
The Suprenme Court vacated our judgnent in Smth | and
remanded the case to us "for further consideration in |ight of

Stringer v. Black, 112 S. C. 1130 (1992)." Smth v. Black, 112

S. . 1463 (1992) ("Smth I1"). In Stringer, the Suprenme Court
had held that the precedents prior to Maynard and O enons

"yield[ed] a well-settled principle,” and thus the decisions in

! For a nore thorough discussion of the procedural and
factual history of this case, see Smth v. Black, 904 F.2d 950
(5th Gr. 1990).




tandem did not constitute a "new rule" for purposes of Teague.
Stringer, 112 S. C. at 1140.

On remand, this court applied the Maynard and C enpns rul es
in the case presented and held that "the use of the “especially
hei nous' aggravating circunstance without a limting instruction
clearly was error." Smth IIl, 970 F.2d at 1388. CQur nandate to
the district court was as foll ows:

The case is REMANDED to the district court with

instructions to issue the wit of habeas corpus unless

the State of Mssissippi initiates appropriate

proceedi ngs? in state court within a reasonable tine
after the issuance of our nandate.

The district court at first conplied with our order and
i ssued a conditional wit on Novenber 23, 1992, giving the State
six nonths in which to correct the sentencing defect. Wen the
State failed to initiate action to correct the sentencing defect,
however, the district court went beyond our mandate and, on July

9, 1993, issued an order (the "July 9 Order") and acconpanyi ng

2 In the text of the opinion, which was incorporated by
reference into our mandate, we advised that the death sentence in
Smth's case coul d

be salvaged if the state appellate court elimnated the
inval id aggravating factor and rewei ghed the remaining
valid factors against the mtigating factors, or if it
determ ned that the use of the invalid factor was

harm ess beyond a reasonable doubt. . . . Should the
State elect to initiate further proceedings in the
M ssi ssi ppi Suprenme Court, that court still has the

option of reweighing or performng a harm ess error
anal ysis as those procedures have been defined in [the
rel evant cases].

Smith Il1l, 970 F.2d 1383, 1388 (5th Gr. 1992).
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wit, directing "that the State of M ssissippi inpose upon
[Smth] a sentence of life inprisonnent." On appeal to this
court, we affirnmed the district court's July 9 Order and wit
vacating Smth's unconstitutional sentence, but specifically
exci sed that portion of the July 9 Order and wit that exceeded

our directive in Smth I11. See Smith IV, 9 F.3d at 368.°3

On remand fromSmth IV the district court entered an order
in conpliance with our mandate in Smth |11, as interpreted by
Smth IV, and issued a wit on January 5, 1994, "directing
[Smth's] sentence of death to be vacated." Subsequently,
however, the court bel ow was asked by Smth to "interpret" and
"enforce" that order. Specifically, Smth sought "clarification"
that the January 5 wit "precludes any attenpt to resentence

[Smth] to death."” The district court apparently recognized

3In Smth IV, we noted that "[t]he directive fromthis
court allowed but one consequence if the State failed to conply
with the Novenber 23 Order -- to issue the wit for Smth's
i mredi ate and unconditional release fromhis unconstitutiona
sentence." 9 F.3d at 367. On Decenber 20, 1993, apparently at
the behest of the State, the Crcuit Court of H nds County issued
an order reading, in relevant part, as foll ows:

The Court having been infornmed that the sentence of
death in the above styled and nunbered cause has been
vacated by order of the United States District [sic]
for the Southern Distinct [sic] of Mssissippi, entered
July 8, [sic] 1993, and that the vacation of said death
sentence has been affirnmed . . . hereby releases Wllie
Al bert Smth fromcustody pursuant to his
constitutionally invalid sentence of death. .
However, since neither the state nor federal courts
have found any infirmty in Smth's conviction of
capital nurder, . . . the State of M ssissippi shal
retain himin custody pursuant to the valid conviction
for capital nurder pending his resentencing hearing.

Order dated Decenber 20, 1993 (citations omtted).
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itself to be bound by our mandate; nonethel ess, it concl uded that
the relief Smth requested had not been addressed by this court

in Smth |IV. See, e.qg., Engel v. Telepronpter Corp., 732 F.2d

1238, 1241 (5th Gr. 1984) (noting that a "district court is not
preenpted fromacting on a matter neither raised before it nor
acted upon by this court”). Consequently, the court bel ow
determned that it had the authority to decide the issue. In
light of its viewthat "[t]here nust be sonme consequence to the
State for failure to conply with the Order of this Court,"” and
apparently believing it had the authority to do so under Burton

v. Johnson, 975 F.2d 690, 693 (10th Gr. 1992), cert. denied, 113

S. . 1879 (1993), the district court issued the February 3
Order, permanently prohibiting the State fromany future attenpt
to resentence Smth to death.
1. Analysis

The court below found that it was permssible for it to
prevent the State from seeking the death penalty on resentencing
apparently because it viewed such an action as part of its
"oblig[ation] to carry out the instructions [this court] ha[d]
gi ven" and because it "should then be presuned to be free to take
any other consistent actions." W disagree. The exact issue
deci ded by the district court in the February 3 Order was argued

tothis court in Smth IVin the context of Welch v. Beto, 355

F.2d 1016, 1020 (5th Cir.), cert. denied, 385 U S. 839 (1966),

and Jones v. Smth, 685 F. Supp. 604, 606 (S.D. Mss. 1988):




Smth responds . . . that a federal court may use the
habeas wit to prohibit the State permanently from
executing a prisoner

* * %

Smth understands Welch to allow a federal court
indirectly to conmmute a death sentence into life

i nprisonnment by prohibiting execution of the death
sentence. Thus, he concludes, it is proper for a
federal court to grant habeas relief to a state
def endant sentenced to death in the formof a life
sent ence.

Smth IV, 9 F.3d at 365-67. W responded that Wl ch did not
support such an interpretation of our habeas powers:

Smth msreads our opinion in Wlch. In that case, we
held only that the state's default in conpliance with
our mandate would result inits inability to execute
upon the defective sentence. Nothing in our opinion in
t hat case can be read to have precluded the state from
subsequently seeking a constitutionally valid death
sent ence.

Id. at 367 (enphasis added). Essentially, in telling the
district court that it could not directly comute Smth's death
penalty to life inprisonnment (through the nmedi um of an order
directing the state court to sentence Smth to life), we al so
rejected Smith's position that the district court, at |east under
the circunstances presented in Smth's case, could do so
indirectly (through the nmedi um of an order prohibiting the State
from subsequently seeking a death sentence). The February 3

Order therefore is a de facto anendnent to our nandate and thus

exceeded the district court's authority. See, e.q., Gegenheiner
v. Glan, 920 F.2d 307, 309 (5th Gr. 1991) ("On remand, the
district court nust conply wth the mandate of the court of

appeal s and may not revisit any issues that the appellate court



expressly or inpliedly disposed of inits decision."); Newball v.

Ofshore Logistics, Int'l, 803 F.2d 821, 826 (5th Gr. 1986) (The
appel l ate mandate controls on all matters within its scope.).
Even if it were not abundantly clear that we have al ready
di sposed of this issue, the district court still erred in
attenpting to interpret a sanction into our nandate that we did
not intimte, and, as discussed above, is entirely counter to our
opinion in Smth IV. Indeed, we have sone doubt as to whether a
federal court has the authority to enter such a prohibition.
Assum ng arguendo that the district court was so enpowered, we
note that the very case upon which it relies in concluding that
it may bar the State fromresentencing Smith -- Burton -- viewed
such a prohibition as an "extraordi nary" renedy which nust be
clearly intended in the relevant mandate. 975 F.2d at 693.
Whil e we express no opinion as to the holding in Burton, we
observe that the Tenth Circuit remanded that case to the district
court to insure that the |ower court intended such an extrene
result. 1d. 1In the case presented, by contrast, the applicable

mandate cane fromthis court. Therefore, even if we suppose

Burton to be correctly decided, it would be up to this court to
determ ne whet her a pernmanent resentenci ng bar was i ntended.
There is sinply no way that our opinion can be read to authorize
the district court to prohibit the State from seeking a new,
constitutional death sentence to replace the one vacated in July

of 1993.



As for Smth's cross-appeal, the district court specifically
declined to issue a ruling "at this tinme" on Smth's request that
the State be barred frominposing any sentence and effectively
ordering his release. Accordingly, any cross-appeal is
pr emat ur e.

I11. Concl usion

To sunmari ze the status quo (and giving effect to this
opinion), the July 9 Order and acconpanying wit, as nodified in
Smth IV, remain in effect. As so nodified, the July 9 Oder
reads as foll ows:

the said wit [of habeas corpus] shall issue forthwith

fromthe Cerk of this Court directing [Smth's]

sentence of death to be vacat ed.

The acconpanying wit, as nodified, reads as foll ows:

| T 1S HEREBY COVMANDED AND CORDERED that [Smith's]
sent ence of death is vacat ed.

Smth's unconstitutional death sentence has been vacated arguably
since July 9, 1993, but certainly since Decenber 28, 1993, the
date on which our mandate issued in Smth IV. It is nowup to
the M ssissippi courts to assess a new sentence for Smth's
constitutionally valid conviction.

The district court's order of February 3, 1994 is VACATED
Smth's cross-appeal is D SM SSED

Chi ef Judge Politz dissents.



