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For the Fifth Circuit
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UNITED STATES OF AMERICA,
Plaintiff-Appellee,
VERSUS

MALCOLM JONESWHITEBIRD,
Defendant-A ppellant.

Appea from the United States District Court
for the Northern District of Mississippi

(June 9, 1995)

Before DAVIS and JONES, Circuit Judges, and CUMMINGS,* District Judge.
DAVIS, Circuit Judge:

Whitebird appealsthe district court'sdenial of his post-conviction motion for reduction
of his sentence pursuant to 18 U.S.C. § 3582(c)(2). We affirm.

l.

In June 1992, Mal colm Jones Whitebird pleaded guilty to conspiracy to distribute LSD
and possession of L SD and was sentenced to seventy monthsimprisonment. InNovember 1993,
Whitebird filed a pro se motion for modification of his sentence pursuant to 18 U.S.C. §
3582(c)(2), requesting that his sentence be reduced in light of a 1993 amendment to U.S.S.G.
§ 2D1.1(c), which modified the procedure for calculating the quantity of LSD to be used in
establishing base offenselevels. Thedistrict judge denied Whitebird's motion. Whitebird now

appeals.

! District Judge of the Northern District of Texas, sitting
by desi gnati on.



Whitebird argues that the district court abused its discretion in denying his motion to
reduce his sentence. Section 3582(c)(2) provides:

in the case of a defendant who has been sentenced to aterm of imprisonment based on
asentencing range that has subsequently been lowered . . . the court may reducetheterm
of imprisonment, after considering the factors set forth in Section 3553(a) to the extent
that they are applicable, if such reduction isconsistent with applicable policy statements
issued by the Sentencing Commission.

18 U.S.C. § 3582(c)(2).
The decision whether to reduce the sentence is in the sound discretion of the district

judge. United Statesv. Shaw, 30 F.3d 26, 28 (5th Cir. 1994). Thus, wereview only for an abuse

of that discretion. United States v. Pardue, 36 F.3d 429, 430 (5th Cir. 1994) (per curiam). In

exercising this discretion, the Guidelines instruct the court to "consider the sentence it would
have originally imposed had the guidelines, as amended, been in effect at thetime." U.S.S.G.
§ 1B1.10(b). The statute also directs the court to consider the factors set forth in § 3553(a),
including: the nature and the circumstances of the offense and the history and characteristics of
the defendant; the need for the sentence imposed to reflect the seriousness of the offense and to
protect the public from further crimes of the defendant; the kinds of sentences available; any
pertinent Guidelines policy statement; and the need to avoid unwarranted sentencing disparities
among defendants with similar records found guilty of similar conduct. 18 U.S.C. § 3553(a).

Section 3582(c)(2) applies only to amendments to the Guidelines that operate
retroactively, asset forth inthe Guidelines policy statement, U.S.S.G. 8§ 1B1.10(d). SeeUnited
Statesv. Miller, 903 F.2d 341, 349 (5th Cir. 1990). Amendment 488, the amendment on which

Whitebird relies, islisted in 8 1B1.10(d) and is therefore retroactive.

Amendment 488 modified the method for calculating LSD quantities for sentencing
purposes under U.S.S.G. § 2D1.1(c) asfollows:

In the case of LSD on a carrier medium (e.g., a sheet of blotter paper), do not use the

weight of the LSD/carrier medium. Instead, treat each dose of LSD on the carrier
medium as equal to 0.4 mg. of LSD for purposes of the drug Quantity Table.



The 0.4 mg per dose method was intended to alleviate the "unwarranted disparity among
offenses involving the same quantity of actual LSD (but of different carrier weights)" and to
bring sentences proportionately in line with sentences involving more dangerous controlled
substances, such as PCP. U.S.S.G. App. C, amend. 488 (1993).

Under theformer method, inwhich thefull weight of the carrier medium was considered,
Whitebird'soffenselevel wasbased on 2.43 gramsof LSD. Thisfact, together with hiscriminal
history category, called for arange of 70-87 monthsimprisonment. Under the new method, the
quantity of LSD would be 160 milligrams, which corresponds to a range of 24-30 months
imprisonment. Whitebird arguesthat given this substantial chargein the guideline range under
the amendment, the district court abused its discretion by failing to reduce his sentence.

However, essential to Whitebird'sargument ishiscontention that thefive-year mandatory
statutory minimum imposed by 18 U.S.C. 8§ 841(b)(1) does not apply to his case. Whitebird
argues that amendment 488 al so altered the weight cal cul ations used to determine the statutory
minimum under 8 841(b). Thisargument has been rejected by thisand many other circuits. See
Pardue, 36 F.3d at 431 (citing cases). Aswe stated in Pardue, amendment 488 expressly does

not purport to override the Supreme Court's decision in Chapman v. United States. |d.; seealso

U.S.S.G. § 2D1.1, comment (backg'd). In Chapman, the Supreme Court held that the term
"mixture or substance" in § 841(b) required the weight of the carrier medium to beincluded for
purposes of determining the mandatory minimum sentence. 500 U.S. 453, 460-62 (1991). thus,
the mandatory minimum sentence of sixty months applied and became the minimum guideline
sentence in thiscase. U.S.S.G. § 5G1.1(b).

Whitebird suggeststhat the district court neverthel ess abused its discretion by failing to
reduce the sentenceto the statutory minimum. Specifically, he contendsthat the court failed to
consider his cooperation with the government and that this failure alone requires remand. In
light of the discretion granted the court under § 3582(c)(2), Whitebird's argument fails. In his

motion, Whitebird urged an imprisonment range of twelve to eighteen months based on a



criminal history category of Il and an offense level of 12.2 In its response, the Government
argued that the sentence should not be reduced, referring to Whitebird's previous criminal
history, the nature of the offense, and the mandatory statutory minimum of five years. Inits
order denying Whitebird'smotion, thedistrict court stated that " after consideration of the motion
and the authorities cited in support and opposition thereto, it isthe opinion of the court that the
motion is not well taken and should be and is therefore DENIED." Because it gave due
consideration to the motion as awhole, and implicitly to the factors set forth in § 3553(a), the
district court did not abuse its discretion.
[1.

Whitebird argues next that the district court erred in not appointing counsel to represent
him on hismotion to reduce the sentence. Whitebird contendsthat as anindigent he hasaright
to appointed counsel under the Criminal Justice Act. TheCriminal Justice Act providesthat "[a]
person for whom counsel is appointed shall be represented at every stage of the proceedings
from hisinitial appearance . . . through appeal, including ancillary matters appropriate to the
proceedings.” 18 U.S.C. 8 3006A(c). Whitebird arguesthat a post-conviction reduction motion
under 18 U.S.C. § 3582(c)(2) constitutes an "ancillary matter" and that, therefore, he was
entitled to appointed counsel.

This presents aquestion of first impression for this court. However, the Second Circuit
recently reected this argument, holding that a post-conviction motion to reduce in light of an
amendment to the Guidelines under § 3582(c)(2) isnot an "ancillary matter" under § 3006A (c).
United States v. Reddick, 1995 WL 217887 (2d Cir. April 13, 1995). Reddick also involved

amendment 488. The Second Circuit reasoned that " ancillary matters refersto thoseinvolved
“in defending the principal criminal charge' and not to post-conviction proceedings.™ Id. at *2

(quoting Mirandav. United States, 455 F.2d 402, 404 (2d Cir. 1972)).

2 We note that Whitebird m scal cul ated the amended
sentence. As nentioned, under the new nethod, Witebird s range
woul d be 24-30 nont hs.
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We agree with the result reached by the Second Circuit in Reddick. Asthat court noted,

similar post-conviction proceedings have consistently been held not to be "ancillary matters.”

Id. (citing Dirring v. United States, 353 F.2d 519 (1st Cir. 1965) (motion for new trial); Burrell

v. United States, 332 A.2d 344, 347 (D.C. App.), cert. denied, 423 U.S. 826 (1975) (motion for

reduction in sentence)). For example, in Burrell, the D.C. Court of Appeals held that motions
to modify asentence, which were brought pursuant to Fed. R. Crim. P. 35(b) before 1987, were
not ancillary matters under 8 3006A(c), stating:

The legidative history of this amendment [adding "ancillary matters' to 8 3006A(c)]
indicates that it was not intended to change existing law, but rather to clarify it and
insure that compensation was available to appointed counsel for remedies technically
outside the scope of the trial such as habeas corpus ad testificandum and mental
competency hearings. Thereisno indication that theamendment wasintended to create
a statutory right to counsel to aid in the filing of motions after final conviction. The
appointment of counsel in these instancesis a matter within the sound discretion of the
district court.

332 A.2d at 347; see also United Statesv. Nevarez-Diaz, 648 F. Supp. 1226 (N.D. Ind. 1986)
(rejecting defendant's claim that counsel'sfailureto file atimely Rule 35(b) motion constituted
ineffective assistance of counsel on basis that § 3006A(c) does not require appointment of
counsel to assist in preparation of the motion).
The argument that a motion for reduction of sentence is an "ancillary matter" under 8§

3006A (c) isevenlesscompelling with respect to a8 3582(c)(2) motion than aformer Rule 35(b)
motion. A 8 3582(c)(2) motion is not a second opportunity to present mitigating factorsto the
sentencing judge, nor isit a challenge to the appropriateness of the original sentence. Rather,
it is simply a vehicle through which appropriately sentenced prisoners can urge the court to
exercise leniency to give certain defendants the benefits of an amendment to the Guidelines.
Moreover, as a matter of common sense, a motion to modify a sentence pursuant to 8
3582(c)(2), which can be filed long after conviction, is too far removed to be considered
"ancillary" to thecriminal proceeding. We conclude, therefore, that Whitebird has no statutory
right to appointed counsel under 8 3006A(c).

B.
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Whitebird argues next that even if his 8 3582(c)(2) motion is not an ancillary matter,
appointment of counsel ismandatory under 8 3006A (8)(1)(H) because he hasaright to counsel
under the Sixth Amendment. See 18 U.S.C. 3006A(a)(1)(H) (applying 8§ 3006A to casesin
which adefendant has aright to counsel under the Sixth Amendment). However, the Supreme
Court has held in similar circumstances that the constitutional right to counsel extends only

through the defendant's first appeal.* See, e.q., Coleman v. Thompson, 501 U.S. 722, 755-57

(1991); see also Reddick, 1995 WL 217887, at *2 (applying Coleman in the § 3582(c)(2)

context); Nevarez-Diaz, 648 F. Supp. at 1230 (Rule35(b)); Silanov. United States, 621 F. Supp.

1103, 1105 (E.D.N.Y . 1985) (same); United Statesv. Hamid, 461 A.2d 1043, 1044 (D.C. App.

1983) (same), cert. denied, 464 U.S. 1046 (1984); Burrell, 312 A.2d at 346. After that, the
decision whether to appoint counsel restsin thediscretion of thedistrict court. Thus, Whitebird
had no constitutional right to appointed counsel for the purpose of bringing a § 3582(c)(2)
motion.
V.
For the foregoing reasons, the district court's denial of Whitebird's motion to reduce his

sentenceis AFFIRMED.

3 W note that the Supreme Court has also held that,
notw thstanding this rule, due process requires the appoint ment of
counsel in certain post-conviction proceedi ngs i n whi ch fundanent al
fairness requires the assistance of a trai ned advocate. See, e.q.,
Gagnon v. Scarpelli, 411 U. S. 778 (1973) (holding that due process
entitled petitioner to appointed counsel in revocation of parole
hearing in which disputed fact issue required the marshalling of
facts and witness examnation and the petitioner risked forgoing
his rights). However, in Gagnon the Court rejected the notion that
there was constitutional duty to appoint counsel in all probation
revocation cases; rather, it noted that the decision to appoint
counsel shoul d be nmade on a case-by-case basis. 1d. at 790. This
case does not present any due process concerns.
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