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Appeals fromthe United States District Court
for the Southern District of Texas

(May 3, 1995)
Before LAY,! DUHE and DeMOSS, Circuit Judges.
PER CURI AM

! Circuit Judge of the Eighth Crcuit, sitting by designation.
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This matter comes before the Court on a consolidated appea
frominterimorders entered by the district court. In 94-60058,
Appel l ants appeal from the entry of a prelimnary injunction
requiring themto conplete a "phase Il" environnmental study. In
94- 60059, Appellants appeal from an order requiring them to pay
approxi mately $650,000% in interimcosts and attorney's fees. W
find that the district court |acked subject matter jurisdiction
over this action, and therefore vacate the orders of the district
court and remand with instructions to dism ss this action, wthout
prejudice, for lack of jurisdiction.

.  BACKGROUND

Appellees originally filed suit in Texas state district court
to recover nonetary damages for alleged injuries to their property
caused by the defendants' oil and gas operations in the West
Hastings Field. The matter was renoved to the Southern District of
Texas on the basis that Appellees' conplaint stated,

It is expected that the evidence will reflect that the

damages caused by the Defendants are in violation of not
only State | aw but also Federal |aw.

(enphasi s supplied). Despite the nebulous referral to "federa
| aw, " the conplaint stated no cause of action which could be read
to confer federal question jurisdiction on the district court. 1In

fact, in concert with their notice of renoval Appellants filed a
Fed. R Cv. P. 12(e) notion for a nore definite statenent, which

inter alia stated,

2 The court awarded $328,266 in attorney's fees and $315, 875. 99
in expenses. Avitts v. Anpbco Production Co., 840 F. Supp. 1116,
1124 (S.D. Tex. 1994).




Plaintiffs claim Defendants violated "State |aw' and

"Federal law' in allegedly causing these spills.

However, Plaintiffs fail to specify which State or

Federal | aws Defendant al |l egedly viol ated. Consequently,

Def endants cannot possibly fornulate a response or know

what defenses nmay apply.
Al t hough the district court sunmarily deni ed Appel l ants' notion for
a nore definite statenent, Appellees subsequently filed a first
anended conplaint, thistime omtting all reference to federal | aw.
Al t hough the Appellees' conplaint has been anended several tines
during the pendency of this litigation, no federal question has
ever been stated.?

1. DI SCUSSI ON

"Any civil action brought in a State court of which the
district courts of the United States have original jurisdiction
may be renoved by the defendant or the defendants, to the district
court of the place where such action is pending." 28 U.S.C. 8§
1441(a). Original jurisdiction over the subject matter is
mandatory for the maintenance of an action in federal court
Subject matter jurisdiction may not be waived, and the district
court "shall dism ss the action" whenever "it appears by suggestion

of the parties or otherw se that the court |acks jurisdiction of

the subject matter." Fed. R Cv. P. 12(h)(3).

Original jurisdiction, innon-maritinme clains, |lies where the
conditions of 28 U S.C. 88 1331 or 1332 are satisfied. In the
3 Plaintiff's last conplaint, the seventh anended conpl aint,
contains state | aw causes of action for "nuisance," "trespass,"
"negl i gence, "breach of contract"” and "fraud and m srepresentation"
and prays for actual damages in the anount of ten mllion dollars
and exenpl ary damages i n the anount of one hundred mllion dollars.
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present action, the court clains original jurisdiction pursuant to
8§ 1331, also known as federal question jurisdiction. There is no
di spute that original jurisdiction does not lie under § 1332,
diversity of citizenship, because conplete diversity does not
exist. Under 28 U S.C 8§ 1331, "[t]he district courts shall have
original jurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the United States."

Plaintiff is generally considered the master of his conpl ai nt,
and "whether a case arising...under a lawof the United States 1is
renovable or not...is to be determned by the allegations of the
conplaint or petition and that if the case is not then renovable it
cannot be made renovable by any statenent in the petition for
renmoval or in subsequent pleadings by the defendant."” G eat

Northern Ry., Co. v. Alexander, 246 U S. 276, 281, 38 S.C. 237,

239 (1918); see also Anerican Fire & Casualty Co. v. Finn, 341 U. S.

6, 14, 71 S.Ct. 534, 540 (1951). O course, this does not nean
that a plaintiff can avoid federal jurisdiction by sinply "artfully
pl eading" a federal cause of action in state |aw terns. See

Federated Dept. Stores, Inc. v. Mitie, 452 U S. 394, 397 n.2, 101

S.Ct. 2424, 2427 n.2 (1981). However, it is also plain that when
both federal and state renedi es are available, plaintiff's el ection
to proceed exclusively under state |law does not give rise to
federal jurisdiction.

In the present case, there is no doubt that Appellees have
chosen to pursue only state | aw causes of action. The only nention

of federal law in any of Appellees' conplaints was the above



menti oned obl i que reference to Appell ants' viol ati on of unspecified
federal laws. No federal cause of action has ever been asserted,
and it is plain that renoval jurisdiction under 28 U S.C. § 1441
sinply did not exist. The district court had no jurisdiction over
the subject matter of the conplaint, and the action should have
been i medi ately remanded to state court.

Despite the obvious lack of original jurisdiction under 8§
1331, two grounds for maintaining federal jurisdiction have been
forwarded. First, inanotion to dismss filed by Appellants, the
court was asserted to have maintained jurisdiction under 28 U. S. C
§ 1367(c) which provides in part,

The district courts may decline to exercise suppl enent al
jurisdiction over a clai munder subsection (a) if--

M M M M
(3) the district court has dismssed all
cl ai ns over whi ch it has origi na
jurisdiction.
This provision is plainly inapplicable because, by its terns, it
presupposes that the district court obtained supplenenta
jurisdiction over the state law clains via original jurisdiction
over federal clains arising fromthe sane case or controversy. As
stated above, the district <court has never had origina
jurisdiction over any of the clains in this action because no
federal clains have ever been asserted.
Second, subject matter jurisdiction was supposedly achieved
t hrough Appel | ees' reference to CERCLA and the G| Pollution Act of
1990 (OPA) in the Joint Pretrial Oder (PTO. Notw thstanding the

hi ghly questionable applicability of either of these statutes to
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the facts and circunstances of this case, adoption of this argunent
woul d require us torewite the PTO Under the PTO s plain terns,
CERCLA and OPA are offered only as a neans to calculate the
"Measure of Damages"” owed to the Appellees. Appel | ees never
asserted a cause of action under either statute, and subject matter
jurisdiction cannot be created by sinple reference to federal | aw.
Subj ect matter jurisdiction can be created only by pl eadi ng a cause
of action within the district court's original jurisdiction. No
such cause of action has ever been plead in this matter, and
therefore subject matter jurisdiction is plainly absent.
1. CONCLUSI ON

The district court |acked subject matter jurisdiction over
this action and was therefore wthout authority to enter its
orders. The orders of the district court are vacated, and this
matter is remanded to the district court with instructions to
di sm ss Appell ee's conpl aint w thout prejudice.

VACATED and REMANDED.
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