UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60055

JOHN E. BUSER, JR., by his
next friends, JOHN E. and
VI RG NI A BUSER
Pl ai ntiff-Appellant,

ver sus
CORPUS CHRI STI | NDEPENDENT

SCHOAL,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(April 21, 1995)

Before KING BENAVIDES, Circuit Judges, and LAKE, District
Judge.

FORTUNATO P. BENAVI DES, Circuit Judge:

Plaintiff-Appellant appeals the district court's judgnent in
favor of Defendant-Appellee, finding that Defendant-Appellee
conplied with the procedural mandates of the Individuals wth
Disabilities Education Act ("IDEA"), 20 U.S.C. §8 1400, et seq., and
acted in good faith in developing and inplenenting Plaintiff-
Appel l ant' s individualized educational prograns. W affirm

District Judge of the Southern District of Texas, sitting
by desi gnati on.



John E. Buser, Jr., an autistic twenty-nine year old nman, was
enrolled in Corpus Christi Independent School District ("CCl SD")
t hrough the 1985-86 school year. H's parents, Dr. John E. Buser,
Sr. and Virginia Buser ("the Busers"), actively participated in
Adm ssion, Review and Dismssal ("ARD') conmttee neetings. In
these neetings commttee nenbers and parents participated in
devel oping individualized educational prograns ("IEPs") for
students with disabilities.? Through the 1984 school vyear, the
Busers approved the IEPs developed for their son in the ARD
nmeetings they attended. However, in a neeting conducted in
Septenber 1985, the Busers indicated that they both agreed and
di sagreed with a proposed | EP. Then at the April 1986 neeting, the
Busers disagreed wwth the ARD commttee's recomendati ons.

Thereafter in May 1986, the Busers requested a due process
hearing before the Texas Education Agency, claimng that CC SD
failed to provide free appropriate public education under the | DEA
and seeking conpensatory special education for their son. A
hearing was held before the Special Education Oficer, who
concluded that because John E. Buser, Jr. reached the age of
twenty-two prior to the date of the hearing, he had exceeded the
age of eligibility for services under the Act.?

On July 1, 1987, the Busers filed suit as next friends for
their son in federal district court against CCISD. The district

court determ ned that conpensatory education is an equitabl e renedy

1 34 C.F.R § 300.343.
2 20 U.S.C § 1412(2)(B).
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that is not foreclosed by a student reaching twenty-two years of
age, and remanded the case to the Texas Educational Agency for a
decision on the nerits. Upon remand, the Special Education Oficer
concl uded that the | EP devel oped by CCI SD for John E. Buser, Jr.
met the standards for free appropriate public education under the
| DEA.

The case was reinstated to the district court, where the
parties agreed to submt the case to the court based on the record
devel oped before the Special Education Oficer with the Texas
Educati on Agency. After reviewng the admnistrative record,
stipulations of the parties and t he pl eadings, the court found that
CCl SD conplied with the procedural mandates of the I DEA, that the
John E. Buser, Jr.'s individual education prograns were designed to
provi de hi msonme educational benefit and that he did receive sone
educati onal benefit while attending CCISD. On January 10, 1994,
the district court entered a final judgnent in favor of CCl SD.

1.

A district court's review of the Special Hearing Oficer's
decision requires a two-part inquiry. First, the district court
must deci de whether the state, through its |ocal education agency
or internedi ate educational unit, has conplied with the procedures

set forth in the | DEA Board of Education, etc. v. Row ey, 458

Uus 176, 206-07, 102 S.C. 3034, 3051, 73 L.Ed.2d 690 (1982).
Second, the court nust determ ne whether the | EP devel oped for the
disabled child is "reasonably calculated to enable the child to

recei ve educational benefits." 1d.
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Because the Busers only appeal the district court's decision
that CClI SD conplied with the procedural mandates of the | DEA, our
review of this m xed question of |law and fact is de novo. Teaque

| ndep. School Dist. v. Todd L., 999 F.2d 127, 131 (5th G r. 1993).

Qur reviewof the court's findings of underlying facts is for clear
error. Id.
L1l

Under the IDEA, states are required to provide handi capped
children "free appropriate public education.” 20 U. S.C. 88 1400(c)
and 1412(1). In order to ensure a handi capped child's right to
free appropriate public education, the Act mandates that an | EP be
devel oped for each child. An IEPis awitten statenent created in
a neeting by a representative of the |ocal education agency or an
i nternedi ate educational unit. 20 U S. C. 8§ 1401(a)(20). The IEP
must include a statenent (1) of the present |evels of educational
performance of the child, (2) of the annual goals, including short-
terninstructional objectives, (3) specific educational services to
be provided, (4) projected date for initiation and antici pated
duration of services, and (5) evaluation procedures. |d.

The |IDEA also inposes extensive procedural requirenents
designed to "guarantee parents both an opportunity for neani ngful
input into all decisions affecting their child' s education and the
right to seek review of any decision they think inappropriate.”

Hoi ng v. Doe, 484 U.S. 305, 311-12, 108 S.Ct. 592, 598, 98 L. Ed. 2d

686 (1987). These procedures include: (1) an opportunity for the

parents to examne all the child's records and to obtain an
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i ndependent educati onal evaluation of the child; (2) witten prior
notice to the parents whenever the |ocal education agency or
i nternedi ate educational unit proposes or refuses to initiate or
change the "identification, evaluation, or educational placenent of
the child or the provision of a free appropriate public education
to such child"; and (3) an opportunity for parents to present
conplaints to the agency or educational wunit, including the
opportunity for an due process hearing before the state or | ocal
educational agency. 20 U S.C 8§ 1415(b)(1)(A),(O,(E), and (2).
"Adequate conpliance” with the procedures will, in nobst cases,
assure the disabled child s substantive right to free appropriate
public education has been net. Row ey, 458 U. S. at 206, 102 S. Ct
at 3050.

The Busers allege that CCISD violated the procedura
requi renents enuner at ed under the | DEA. Specifically, they contend
that they did not receive notice, nor were they invited to attend,
up to fifteen staff neetings at which their son's progress under
his | EP was evaluated. The Busers further contend that at these
meetings sone of their son's short-term objectives were
di scontinued or nodified. They argue that CCISD s failure to
notify them of these neetings at which the school officials
di scussed their son's progress in achieving short-term objectives
constitutes a per se violation of the | DEA because the short-term
objectives listedintheir son's | EPs were "changed," as defined in
20 U.S.C 8§ 1415(b)(1)(C, by either being discontinued or

nodi fi ed.



The Busers al so contend that CCI SD did not inform them that
they were equal participants in the participation and revisions of
their son's |EPs as required under the IDEA. 2 They argue that the
ARD neetings they attended were conducted in such a way that they
were led to believe that they would have no inpact in the
devel opnent of their son's |IEPs, and that any disagreenent they
m ght have with the I EPs woul d be futile.

We have previously held that a school's failure to neet the
| DEA' s procedural requirenents may alone warrant finding that, as
a matter of |law, the school has failed to provide free appropriate

public education. Jackson v. Franklin County School Bd., 806 F.2d

623, 629 (5th Gr. 1986). However, under the facts of this case,
we can find no failures on the part of CCISDto neet the procedural
requi renents mandated by the Act. The district court was not
persuaded that John E. Buser, Jr.'s short-term objectives in his
| EPs were "changed” without notice to his parents, and neither are
we.* The Busers failed to present any evi dence that CCl SD actual |y

termnated their son's |EPs.®> Additionally, the Busers approved

3 See 34 CF.R 8 300 app. C at questions 26, 35, and 55.

4 The district court also found that if any of John E
Buser, Jr.'s short-term objectives were termnated, any injury
caused could only be de mnims. See Wil v. Board of Elenentary
& Secondary Education, 931 F.2d 1069, 1072 (5th Gr.), cert.
denied, 502 U.S. 910, 112 S.Ct. 306, 116 L.Ed.2d 249 (1991).
Because we find that CCI SD did not violate any of the procedural
requi renents under the | DEA, we decline to address the issue of
when such a violation is only de mnims.

> The evidence in the record indicates that short-term
obj ectives were "discontinued" when they were nastered by John E
Buser, Jr. Mastering a short-termobjective is not a "change"
under 20 U. S.C. 8 1415(b)(1)(C), but nmerely constitutes the
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every | EP devel oped for their son until the 1985-86 school term
They were notified of the annual ARD neetings, where they were
given the opportunity to conpare previous |IEPs with the new
proposed | EP and to participate in the devel opnent of the new | EP.*
An eval uation or recognition of the short-termobjectives contained
in the IEP is contenplated and essential to carry out the I|EP
itself. W see no change or nodification requiring notice in CCl SD
carrying out the provisions of an IEP that was instituted with
notice to and input fromJohn E. Buser, Jr.'s parents. Moreover,
any short-term objectives that nay have been inproperly marked as
di sconti nued or nodified could have been di scovered at these annual
neetings.’ Because the Busers did receive notice of the annual ARD
meetings, and did participate in those neetings, we find that CCl SD

"adequately conplied" with the notice requirenents under the Act,

conpletion of a listed objective in the EP. The successful
conpletion of a short-termobjective is a necessary step in the
i npl ementation of the IEP if the annual goal is to be achieved.

6 See 34 CF.R 8 300 app. C. Appendix C, entitled "Notice
of Interpretation,” addresses howthe IDEA is to be inplenented
by the states through a question and answer format. Question ten
di scusses how often neetings nust be held and provi des, "Section
614(a)(5) of the Act provides that each public agency must hol d
nmeetings periodically, but not |less than annually, to review each
child s IEP and, if appropriate, revise its provisions. The
| egislative history of the Act nakes clear that there should be
as many neetings a year as any child may need.™

" Requiring CCISD to notify the Busers every tinme an
informal neeting takes place where John E. Buser, Jr.'s progress
i s discussed between his teacher and a school adm nistrator would
prove extrenely ineffective in the admnistration of John E
Buser, Jr.'s educational devel opnent. Rather than enhance his
right to free appropriate public education, the interpretation
urged by the Busers would hanper the efforts of CClSD to provide
John E. Buser, Jr. with an appropriate education and the
achi evenent of the goals set forth in his IEP
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t hereby assuring that John E. Buser, Jr.'s substantive right to
free appropriate public education was net. See Row ey, 458 U. S. at
206, 102 S.Ct. at 3050.

Nei t her can we find evidence that the Busers were barred from
participating in the devel opnent of their son's | EPs t hroughout his
many years in CCl SD. The Busers have not presented any evidence
that their son's | EPs were not reasonably cal cul ated to enable him
to receive sone educational benefit. Nor do they argue that they
woul d have disagreed with the ARD conmttee nenbers if they were
gi ven the opportunity prior to the 1985-86 term Qur review of the
record reveals that CaSD provided the Busers nunerous
opportunities to participate in the educational devel opnent of
their son, and that the Busers did actively participate in their
son's speci al education program Therefore, we concl ude that CCI SD
provided the Busers equal opportunity to participate in the
devel opnent of their son's IEP in conpliance with the procedural
requi renents under the | DEA 8

| V.
For the reasons articulated above, the judgnent of the

district court is AFFl RVED

8 W decline to address the remaining issues raised on
appeal because our disposition of the issues addressed above
render the remaining issues unnecessary for the proper
determ nation of this appeal or w thout nerit.

- 8-



