IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50709

JOHN DOE, as Next Friend of
Jane Doe, a Child,

Pl ai ntiff-Appellee,

ver sus

H LLSBORO | NDEPENDENT SCHOOL
DI STRICT, ET AL.,

Def endant s,
LARRY ZABClI K, ET AL.,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas

April 23, 1996

Before WENER, EMLIO M GARZA, and BENAVIDES, G rcuit Judges:
WENER, Circuit Judge:

After his daughter was assaulted and raped by a Hillsboro
(Texas) M ddle School (School) custodian, Plaintiff-Appellee John
Doe (Doe), on behalf of his mnor child, Jane Doe (Jane), brought
this suit under 42 U S.C. 8§ 1983 and Title |IX of the Education



Anendnents of 1972! agai nst Defendants-Appellants Hillsboro
| ndependent School District (District), as well as its board
menbers, its supervisor, and the School's nmaintenance staff
manager, individually. Doe al l eged, inter alia, that the District
and the individual defendants (School Oficials) hired convicted
crimnals and then failed to supervi se themadequately. These acts
and om ssions, concludes Doe, caused a deprivation of the
constitutional rights of his mnor daughter, Jane. The School
O ficialssQbut not the Districtsofiled a notion? seeking di sm ssal
for failure to state a claimand, in connection with the § 1983
clains, based on qualified imunity as well. The district court
denied the notion. W dismss in part; affirmin part; and reverse
and remand for further proceedings.
I
FACTS AND PROCEEDI NGS

A | NTRODUCTI ON

Doe filed this lawsuit, as next friend of Jane, asserting

§ 1983 and Title I X clains against the District,® and only § 1983

120 U S.C. 8§ 1681-88.

2 The District was not a party to this notion and is not a
party to this appeal.

S Title I Xreads in pertinent part, as foll ows:

No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied benefits of, or be
subjected to discrimnation under any education program or
activity receiving Federal financial assistance . :

20 U.S.C. § 1681(a).



clains against (1) the District's board nenbers;* (2) Billy
Sullins, its manager of the Transportation and Maintenance
Departnent (Manager); and (3) Leon Mirdoch, its Superintendent
(Superi ntendent). In his First Amended Conplaint, Doe alleged
facts which, at this early stage in the litigation, we nust accept
as true.?®

B. THE FACTS ALLEGED I N THE COVPLAI NT

At the tine of the relevant events, Jane was 13 years old and
a student at the School. In May 1993 at her teacher's behest, Jane
remai ned after school for additional academ ¢ work. Jane perceived
that she would benefit from this additional work and felt
"conpelled to stay after school pursuant to the actual or apparent
(and perceived) authority of her instructors." Jane's after-school
studies were interrupted by her teacher who asked Jane to go
upstairs and retrieve sone additional supplies.

During this errand, a male custodi an (Custodi an) enpl oyed by
the District, chased Jane into an enpty classroom |ocked the
cl assroom door, and proceeded to assault and rape her. Jane did
not disclose these events to anyone until Christmas, when her
parents demanded t hat she expl ain her physical condition: Jane, it

seens, was pregnant. The famly went to the police who arrested

4 The nenbers of the Board include Larry Zabci k, James Maass,
Teresa Davis, Carol Beyer, Roy Young, Norman Baker, Richard Sewal | .

> This appeal involves the review of a denial of a Rule
12(b)(6) nmotion to dism ss on the basis of qualified imunity. All
wel | - pl eaded facts nust be accepted as true and viewed in the |ight
nmost favorable to the plaintiff. Canpbell v. Gty of San Antoni o,
43 F.3d 973, 975 (5th Gr. 1995).
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t he Custodi an. Shortly after his arrest, the Custodi an pleaded
guilty to rape.

Even t hough Texas | awrequires school districts to investigate
the crimnal record of each prospective enployee,® the School
Oficials did not investigate the crimnal histories of any of its
prospective enployees.’” In 1993, the school year in question, at
| east one-third of the School's maintenance staff (Staff) had
crimnal records. The crimnal records of the Staff included
convi ctions for nurder, arned robbery, unl awful weapons possessi on,
multiple DWs, drug offenses, failureto IDa fugitive, and cruelty
to animals. The Custodian had a crimnal record prior to pleading
guilty to raping Jane, although the precise contents of his record
were unknown at the tinme the conplaint was drafted and fil ed.

Additionally, during the 1993 school year, the School
Oficials received reports that nenbers of the Staff had sexual |y

abused students at the School. These reports included incidents of

6 The Texas Education Code reads, in pertinent part, as
fol | ows:

(a) A school district shall obtain crimnal history
record information that relates to an applicant to
whom an of fer of enploynent is being considered by
the district

Tex. Educ. Code Ann. § 21.917 (West 1987 & 1995 Supp.)
" Doe also alleges, inthe alternative, that if the Defendants

did check the crimnal histories of prospective enployees, then
they were deliberately indifferent in hiring known crimnals for

t he mai ntenance staff in a mddle school. As we review the facts
alleged in the conplaint in the |light nost favorable to Doe, we
wll assunme for the purposes of this appeal that the Defendants

failed altogether to investigate the crimnal histories of
prospective enpl oyees.



"fondling students, voyeurism and the like." The School Oficials
neither verified nor investigated these reports; instead, the Staff
was told to "stay away fromthe little white girls."”

In his conpl ai nt, Doe contends that both the i nadequate hiring
procedures and the failure to investigate reports of sexual abuse
denonstrate the School Oficials' deliberate indifference to Jane's
constitutional rights. Doe concludes that, as a direct result of
the School O ficials' acts and om ssions, Jane's constitutiona
right to bodily integrity was violated: The Custodian, an
unsupervised crimnal with the keys to the school house, had raped
her.

C. THE MoTi oNs TO DI sm ss

The School Oficials (but not the District) responded by
filing notions, under Rule 12(b)(6), requesting the court to
dismss Jane's Title I X and 8§ 1983 cl ai ns. The district court
di sm ssed Doe's initial conplaint without prejudice, but suggested
that he refile his conplaint to allege (if possible) that Jane's
assailant had a crimnal record. Follow ng the court's suggesti on,
Doe anended his conplaint to contain allegations that the Custodi an
had a crimnal record, albeit the details of that record were not
speci fi ed.

The School O ficials renewed their notions to dismss all of
Doe's cl ai ns. The district court denied the renewed notion to
dismss the 8 1983 claim stating that "the Court is persuaded
Plaintiff has adequately stated a claimfor relief." The court

neither comented nor ruled on the Title I X claim The School



Oficials tinely filed this interlocutory appeal.
I
DI SCUSSI ON

A JURI SDI CTI ON

Bef ore addressing the pl eadi ngs conpl ai ned of in this appeal,
we exam ne the basis for our jurisdiction.® On appeal, the School
Oficials challenge two aspects of the district court's order:
First, they insist that "this Court nust dismss the Title IX

cl ai s In Iike manner, they contend that the § 1983
cl ai s agai nst them shoul d have been di sm ssed, based on qualified
immunity. W conclude that we do not have jurisdiction to review
any aspect of Jane's Title IX claim however, we do have
jurisdiction toreviewthe "purely | egal"” aspects of Jane's § 1983
claimto the extent of the pleadings in Doe's conplaints.

1. Title I X Aaim

The district court does not appear to have rul ed on the School

Oficials' notion to dismss Jane's Title I X claim against them

The apparent reason for not ruling is that, despite the fact that

Doe never asserted a Title | X claimagai nst the School Oficials,?®

8 Mbsley v. Cozby, 813 F.2d 659, 660 (5th Cir.1987) ("This
Court nust examne the basis of its jurisdiction, on its own
motion, if necessary.").

°® Doe has asserted a Title | X claimagainst the District only.
See Franklin v. Gsm nnet County Public Schools, 503 U S. 60 (1992)
(holding that Title IX affords the full range of renedies to
plaintiff's suing a school systemreceiving federal funds). He has
not asserted a Title I X clai magai nst the School Oficials intheir
i ndi vi dual capacities. Al though we have yet to address the issue,
the district courts inthis circuit have held that a Title I X claim
may not be asserted against an individual. See Leija v. Cantuillo
| ndep. Sch. Dist., 887 F. Supp. 947, 953 (WD. Tex. 1995); Bowers v.
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they al one noved to dismss "the Title | X clai magainst them" In
response, the district court neither granted nor denied their
nmotion--presumably, it sinply ignored the Title IX notion.
Believing erroneously that their notion to dismss the putative
Title I X cl ai magai nst them had been denied, the School Oficials
appealed to us, insisting that the district court should have
granted that notion. Even though the district court properly
ignored his issue, we address it in the interest of clarity.

As a general matter, we do not have interlocutory jurisdiction
over denials of notions to dismss: Such pretrial orders are not
"final decisions" for the purposes of 28 U S.C. § 1291.1° Even if
we assune arguendo that the district court's failure to coment on
the Title I X claimconstituted a denial of the School Oficials'
nmotion, we would not have jurisdiction to review such non-final

pretrial orders in the Title | X context.

Bayl or University, 862 F.Supp 142, 145-46 (WD. Tex. 1994)(citing
Doe By And Through Doe v. Petaluma Gty Sch. Dist., 830 F. Supp 1560
(N.D.Cal. 1993)); see also Slaughter v. Waubonsee Comunity

Col l ege, 1994 W 663596, at *3 (N.D. II1l. 1994)("[T]he Court
concl udes that an action for individual liability cannot be brought
pursuant to Title I X . . .); Seanpbns v. Snow, 1994 W. 560448, at

*3 (N.D. Uah 1994)("AI though the Suprenme Court has found t hat
Title | X provides a damages renedy, that renmedy is available only
when the suit is brought against an 'education programor activity
receiving Federal financial assistance,’ not in suits against
individuals."(citations omtted)). Moreover, nothing in Jane's
conpl aint suggests that she is asserting a Title |IX violation
agal nst the School Oficials through § 1983.

10 See Sorey v. Kellett, 849 F.2d 960, 961 (5th Cir. 1988)
("Under 28 U.S.C. 8§ 1291, the courts of appeals have jurisdiction
over 'final decisions' of the district courts. Odinarily, this
section precludes review of a district court's pretrial orders
until appeal fromthe final judgnent.").




Additionally, even if we were to take the next step and assune
further that we have interlocutory jurisdiction to review such an
order in the Title IX context, we would still |ack personal
jurisdiction over the relevant party. The only party agai nst whom
Jane has asserted a claimunder Title IXis the District, but the
District is not a party to this appeal. CGbvi ously we cannot
dismss a claim against a party who has not appealed. Thus, we
hold that we |ack appellate jurisdiction over both the Title IX
issue and the District as the relevant party. In so doing,
however, we neither express nor inply an opinion on the sufficiency
of Doe's Title | X conpl aint against the District; we sinply dism ss
the Title |IX facet of this appeal for Ilack of appellate
jurisdiction and remand this particular claim for further
pr oceedi ngs.

2. Section 1983 O ai s

Jane's 8 1983 clains are another matter altogether. I n

Mtchell v. Forsyth,' the Suprene Court held that "a district

court's denial of aclaimof qualified imunity, to the extent that
it turns on an issue of law, is an appealable 'final decision
within the neaning of 28 U.S.C. § 1291 notw thstandi ng the absence

of a final judgnent."?? Recently, in Johnson v. Jones, ** the Suprene

11 472 U.S. 511 (1985).

12 1d. at 530; see also Hale v. Townl ey, 45 F. 3d 914, 918 (5th
Cr. 1995) ("An appellate court has jurisdiction to review an
interlocutory denial of qualified inmunity only to the extent that
it "turns on an issue of law' " (quoting Mtchell, 472 U S. at
530)).

In Mtchell, the Court held that a district court's order
denying a defendant's notion for summary judgnent was an




Court made cl ear that our interlocutory jurisdiction under Mtchell
begins and ends with the "purely legal" aspects of qualified
imunity.* In Johnson, the Suprenme Court reiterated the di chotony
in the grounds for denying a notion for summary judgnent based on
qualified immunity: "(a) a determnation about pre-existing
‘clearly established" law, or (b) a determ nation about 'genuine
issues of fact for trial."'™ The Court then held that we have
jurisdiction over the forner, a purely-law based denial of
qualified immunity, but that we have no jurisdiction over the
|atter, a genuine-issue-of-fact-based denial of qualified
i munity.

Unl i ke Johnson, which was reviewed at the sunmmary judgnent-
| evel, the instant case involves the conplaint-level denial of a
motion to dismss under Rule 12(b)(6). In the Rule 12(b)(6)
context, there can never be a genui ne-i ssue-of-fact-based deni al of

qualified imunity, as we nust assune that the plaintiff's factual

i mredi at el y appeal abl e col | ateral order under Cohen v. Benefici al
| ndus. Loan Corp., where (1) the defendant was a public official
asserting a defense of imunity, and (2) the issue appealed
concerned whet her or not certain given facts showed a viol ati on of
clearly established law. Mtchell, 472 U S. at 528.

13 Johnson v. Jones, 115 S. . 2151 (1995).

14 1d. at 2156 (holding that "a defendant, entitled to invoke
a qualified imunity defense, may not appeal a district court's
summary j udgnment order insofar as that order determ nes whet her or
not the pretrial record sets forth a 'genuine' issue of fact for
trial")(enphasis added).

15 1d. at 2158.
6 1d. at 2159.



all egations are true.' Thus, denials of npbtions to dismss on the
basis of qualified imunity are always "purely legal" denials.?!®
Accordingly, under Mtchell and Johnson, we have interlocutory
jurisdiction to determ ne whether Jane has stated a clai m under
8§ 1983. And, if so, whether it is immune to dismssal at this
stage on grounds of qualified i munity.
B. STANDARD OF ReEVI EW

Adistrict court's ruling on a Rule 12(b)(6) notion i s subject
to de novo review. '®* A nption to dismss requires the court to test
the formal sufficiency of the statenent of the claimfor relief.?
Al well-pleaded facts nmust be accepted as true and viewed in the
light nost favorable to the plaintiff.? The issue is not whether
a plaintiff will ultimately prevail but whether he is entitled to
of fer evidence to support his clains. Accordingly, we wll not
dismss a conplaint unless it appears beyond doubt that the

plaintiff can prove no set of facts in support of his claimwhich

17 See Canpbell, 43 F.3d at 975.

18 Jefferson v. Ysleta Indep Sch. Dst., 817 F.2d 303, 304 (5th
Cr. 1987)(holding that the denial of a Rule 12(b)(6) notion to
di sm ss based on qualified imunity "poses solely a question of | aw

Y

1 G nel v. Connick, 15 F.3d 1338, 1341 (5th Cir.), cert.
denied, 115 S. Ct. 189 (1994); Jackson v. Gty of Beaunont Police
Dept., 958 F.2d 616, 618 (5th G r. 1992).

20 5A Charles AL Wight & Arthur R MIler, Federal Practice
And Procedure § 1356, at 294 (1990).

21 Canpbell, 43 F.3d at 975.
10



would entitle himto relief.??

C. ELLI OTT V. PEREZ AND THE HEI GHTENED PLEADI NG REQUI REMENT

Before turning to the sufficiency of Doe's conplaint, we nust
determ ne whether any statenents therein should be excluded as
conclusionary. The School O ficials assert that Doe's conplaint is
"a paragon of poetic license" and fails to satisfy the hei ghtened

pl eading requirenent of Elliott v. Perez.? W disagree.

The School O ficials speciously "cherry pick" paragraphs from
Doe's conplaint to quote to us, then assert that the whole
conplaint is conclusionary. When examned in isolation, the
particul ar paragraphs sel ectively quoted by the School Oficials do
appear concl usionary; but when those quoted paragraphs are read in

pari materiae with the factual allegations contained in the

precedi ng dozen-plus paragraphs of Doe's conplaint, it becones
obvi ous that the School Oficials have self-servingly quoted only
parts of the conplaint. In short, the quoted paragraphs do not
fairly represent the conplaint as a whole. W conclude that when
Doe's conplaint isread inits entirety it is seen to plead Jane's
clains with nore than enough particularity to neet the requirenents

set forth in Elliott.

22 |effall v. Dallas Indep. Sch. Dist., 28 F.3d 521, 524 (5th
Cir. 1994).

28 751 F.2d 1472 (5th Cir. 1985)(the conplaint nmust "state with
factual detail an particularity the basis for the claim which
necessarily i ncl udes why t he def endant-of ficial cannot successfully

mai ntain the defense of immunity."). A majority of the Fifth
Circuit has held that the hei ghtened pleading of Elliott survived
Leatherman  v. Tarr ant County Narcotics Intelligence and

Coordination Unit, 507 U S. 163 (1993). See Schultea v. Wod, 47
F.3d 1427, 1430 (5th Cr. 1995)(en banc).

11



D. Has Doe STATED A CLAIM UNDER § 19837

To state a clai munder § 1983, "a plaintiff nmust (1) allege a
violation of rights secured by the Constitution or laws of the
United States and (2) denonstrate that the all eged deprivati on was
conmtted by a person acting under color of state law "2 The
District's argunents to the contrary notw thstanding, only the
first prong is at issue in this appeal.? At the Rule 12(b)(6)
| evel our sole question is whether Doe has alleged a violation of
a right secured by the Constitution.
E. JANE' S RIGHT TO BODILY | NTEGRI TY

In this circuit, "a supervisory school official can be held
personally |iable for a subordinate's violation of an el enentary or
secondary school student's constitutional right to bodily integrity
in a physical sexual abuse case," when "the official, by action or

i naction, denonstrates a deliberate indifference to [a student's]

24 Leffall, 28 F.3d at 525 (citations omtted); accord Resident
Council of Allen Parkway Village v. United States Dep't of Hous. &
Ur ban Dev., 980 F. 2d 1043, 1050 (5th Cr.), cert. denied, 114 S. C.
75 (1993).

% The School Oficials insist that the "under color of state
| aw' elenment is |acking because either (1) the Custodian did not
act "under color of state |law' or (2) because none of the Schoo
Oficials actually participated in the rape. Nei t her of these
contentions has nerit. First, the Custodi an, a state enpl oyee who
was "on the clock” when he raped Doe at the School was a state
actor. Second, the School Oficials' hiring policies as well as
their supervisory actions and decisions are "under color of state
law.” An official's actions do not cease to be under color of
state |l aw nerely because the official acts beyond the scope of the
authority granted by state law. See United States v. d assic, 313
U S 299, 326 (1941) ("M suse of power, possessed by virtue of
state | aw and nade possible only because the wongdoer is clothed
with the authority of state law, is taken 'under color of' state
law. ").

12



constitutional rights that results in the nolestation of schoo
children."26 |In the conplaint, Doe alleges two factually distinct
but legally related clains under § 1983: First, Doe contends that
the School Oficials' inadequate hiring procedures--failing to
check crimnal histories of prospective Staff enployees--led them
to hire crimnals, one of whomcaused Jane's injuries. Second, Doe
all eges the School Oficials' failure to supervise the custodial
staff--ignoring repeated reports that nenbers of the Staff were
sexual |y abusing school children--led to additional sexual abuse,
specifically Jane's being raped by the Custodian. W w |l analyze
the el enments of each of these types of clains to determ ne whet her,
as a formal matter of pleading, Doe has alleged in his conplaint
facts sufficient to survive a notion to dism ss.

1. The Hring Policy: Inadequate?

To prove that a hiring policy violated her rights under
8§ 1983, Jane nust show that (1) the hiring procedures were
i nadequate; (2) the school officials were deliberately indifferent
in adopting the hiring policy; and (3) the inadequate hiring
policy directly caused the plaintiff's injury.? Wth t he awareness
that stating a claimand proving it present substantially different
tasks, we hold that Doe has stated a claim that the School

Oficials' hiring policies and procedures were inadequate and

26 Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 454 (5th Gr.
1994) (en banc), cert. denied, 115 S.C. 70 (1995).

2 Benavi des v. County of WIson, 955 F.2d 968, 972 (5th Cr.)
(citing Gty of Canton v. Harris, 489 U S. 378 (1989)), cert
denied, 113 S.Ct. 79 (1992).
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caused a violation of Doe's constitutional rights.

First, Doe's allegations that the School Oficials failed to
investigate the crimnal records of prospective enpl oyees satisfies
t he i nadequacy el enent. Common sense recommendssQand state | aw
demandssQthat, in the interest of the safety of school children
school officials investigate the crimnal histories of prospective
school enpl oyees.?® The School Oficials' total abdication of this
responsibility constitutes a facially inadequate hiring process.

Second, the hiring inadequacies alleged here reveal a
deliberate indifference to Doe's welfare. A hiring process
denonstrates "deliberate indifference," when it constitutes such
reckl essness or gross negligence as to anount to conscious
indifferencetothe plaintiff's constitutional rights.? The School
Oficials cite two cases for the proposition that, at nost, their
hiring procedures represent nerely negligent hiring practices.?3
The School O ficials, however, disregard, or at | east overl ook, the
follow ng footnote in one of those cases:

[I]f a section 1983 claimnmay ari se fromegregi ous hiring

practices . . . we would . . . require a plaintiff to

establish actual know edge of the seriously deficient
character of an applicant or a persistent, w despread

28 See Tex. Educ. Code Ann. § 21.917.

29 See Wassumyv. City of Bellaire, Tex., 861 F.2d 453, 456 (5th
Cir. 1988).

3 See Stokes v. Bullins, 844 F.2d 269 (5th Gir
1988) (questioning prospective police officer on background and
checking local crimnal record, but not ordering a National Crine
Center Information Report, was not deliberate indifference in the
hiring process); Wssum 861 F.2d at 456 (failure to check
enpl oynent record for nore than five years anounted to negligence,
not deliberate indifference in the hiring process).

14



pattern of hiring policenen, for instance, wth a
background of unjustified violence.?

Just as the histories of prospective police officers nust be
scrutinized routinely for violence or unlawful conduct in the
interest of the public's safety, the crimnal histories of
prospective school enpl oyees nmust be scrutinized in the interest of
students' safety.

Doe has al |l eged that one-third of the School's Staff in 1993
were convicted crimnals, many of themviolent crimnals. Surely
the District's hiring and giving the school house keys to even one
convicted nurderer constitutes the hiring of an applicant wth
"seriously deficient character." Wen that is nultiplied to the
point that a significant fraction of the custodial staffsQhere,
one-thirdsqQconsists of convicted crimnals, "a persistent,
w despread pattern” of hiring school enpl oyees with a background of
crime and violence is manifested. Doe has satisfied the second
el emrent of his hiring claim

Third, a jury could reasonably conclude that when school
officials hire a staff, one-third of whom are violent crimnals,
give those crimnals the keys to the school house, and place themin
constant contact with students, there is a "real nexus" fexus
between the hiring of these crimnals-cumcustodians and the

constitutional injuries suffered by victins |ike Jane. 3 W

31 Stokes 844 F.2d at 275 n.9 (enphasis added); see also
Wassum 861 F.2d at 456 (quoting this passage with approval).

See Doe v. Raines Indep. Sch. Dist., 66 F.3d 1402, 1407-08
(5th Cir. 1995).
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conclude that Doe has alleged a sufficient causal connection
between the hiring process and Jane's injuries to defeat a notion
to dism ss.

In sum the egregious nature of the crimnal records all eged,
and the sheer nunber of Staff nenbers alleged to have crimna
records, nove Jane's i nadequate hiring clai mbeyond nere negligence
and into the realmof a constitutional tort. Al though surviving
sunmary judgnent, much Iless proving these allegations by a
preponderance of the evidence, may be a daunting task, we cannot
say "that it appears beyond doubt that the plaintiff can prove no
set of facts in support of her claimthat would entitle her to
relief."s33

2. Supervision: Deliberate Indifference?

To plead a valid failure-to-supervise claim Doe nust all ege
facts sufficient to present the followng elenents: (1) the
defendants |l earned of facts or a pattern of inappropriate sexual
behavi or by subordinates pointing plainly toward the concl usion
t hat the subordi nates were sexual |y abusi ng the students; (2) the
defendants denonstrated deliberate indifference toward the
constitutional rights of the student by failing to take action that
was obvi ously needed to prevent or stop the abuse; and (3) such
failure caused a constitutional injury to the student.?3* W

concl ude that Doe has all eged facts that, when accepted as true and

3 Leffall, 28 F.3d at 524.

34 See Hagan v. Houston Indep. Sch. Dist., 51 F.3d 48, 51 (5th
Cir. 1995)(citing Taylor, 15 F.3d at 454).
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viewed in the light nost favorable to Doe, satisfy these three
el enent s.

First, Doe all eges that the School Oficials received repeated
reports that Staff nenbers had sexual |y abused students. Although
t hese reports do not appear to have identified individual enpl oyees
or students by nane, Doe's allegations that the School Oficials
responded to these reports with ostrich-1ike avoi dance satisfies
the first elenent. At this early pleading stage, it is unnecessary
to produce specific nanmes and exact dates. Doe has alleged that
the School O ficials received a nunber of reports plainly pointing
to the inescapable conclusion that Staff nenbers were sexually
abusi ng students. These allegations are sufficient to nerit at
|l east limted discovery. After |limted discovery, however, if the
evi dence cannot sustain the weight of these allegations, sumary
j udgnent presents an effective and efficient tool to termnate the
inquiry and the case at a sufficiently early and mnimally
bur densone st age. Al t hough Doe has not alleged that "X School
Oficial" plainly knew that "Y Staff nenber" was sexual |y abusing
"Z student," we conclude that allegations that School Oficials
ignored repeated reports that Staff nenbers sexually abused
students are sufficient to survive a notion to di sm ss.

On the second "deliberate indifference" elenent, Doe all eges
that the School Oficials (1) knew or should have known that one-
third of the Staff nenbers had crimnal records, (2) received
reports that Staff nmenbers were sexual |y abusi ng students, and (3)

did absolutely nothing about it. Such inaction rises to the |evel

17



of total abdication of the duty to protect school children from
sexual abuse by state actors, and, if proved, would denonstrate
deli berate indifference to Jane's constitutional rights. WMoreover,
a jury could reasonably conclude that such deliberate indifference
was the proxi mate cause of Jane's being raped. Accordingly, with
respect to Jane's failure-to-supervise claim we conclude that
Doe's conplaint sufficiently alleges that the School Oficials
caused a deprivation of Jane's constitutional rights "under col or
of state [aw "

3. QG her Theories of Liability Only Confuse the |Issue

In the process of stating the above descri bed deficient hiring
and failure-to-supervise clains, Doe indiscrimnately junbles into
the conplaint the |anguage and elenents of two other § 1983
theories of liability: (1) the state-created danger doctrine and
(2) the DeShaney?® special -rel ationship doctrine. As both of these
doctrines apply only when a third-party inflicts the harm both of
these theories are | egal "dead ends" here.

a. St at e- Cr eat ed Danger Doctri ne

Regar di ng t he st ate-created danger theory, other circuits have
held that when a state actor knowi ngly places a person in danger,
t he Due Process Cl ause of the Constitution renders such state actor
accountable for the foreseeable injuries that result from his

conduct, whether or not the victimwas in fornmal "custody."3® In

35 DeShaney Vv. Wnnebego County Dep't of Social Servs.,
489 U.S. 189 (1989).

3 Johnson v. Dallas Indep. Sch. Dist, 38 F.3d 198 (5th Cr.
1994), cert. denied, 115 S.Ct. 1361 (1995).
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attenpting to apply this doctrine to the i nstant case, we encounter
two flaws: First, although at |east once in the past we assuned
arguendo that such a claimis recognized in this circuit, we have
yet to recognize this theory of liability squarely.®  Second,
Jane's case does not arise under one of the factual situations in
which other circuits have applied (and we have assuned) this
doctri ne. Cenerally, the state-created danger doctrine applies
only when the state actor creates the dangerous situation in which

a third-party causes the harm?3* |In the i nstant case the custodi an

who caused the harmwas hinself a state actor, not a third party,
SO even assum ng arguendo that the state-created danger theory were
recognized in this circuit, Doe's effort to enploy the state-
creat ed danger doctrine would fail

b. Speci al Rel ati onship Doctrine

In like manner, a special-relationship claimunder DeShaney?°

37 Leffall, 28 F.3d at 530 ("We have found no cases in our
circuit permtting 8 1983 recovery for a substantive due process
violation predicated on a state-created danger theory . . . .");
see al so Johnson 38 F.3d 198.

I n Johnson, the court assuned arguendo, that such a cause of
action existed to determ ne whether a student, who was killed by a
stray bullet shot by a non-student during a school fight, had
stated a claimunder 8§ 1983 agai nst the school principal and the
school district. Utimately, the court held that these facts,
albeit tragic, are not an exanple of when "deliberate, callous
decisions to interpose a [student] in the mdst of a crimnally
danger ous environnent."

38 Johnson, 38 F.3d at 201 ("[T]he environment nust be
dangerous; they nust know that it is dangerous; and to be |iable,
they nust have used their authority to create an opportunity that
would not ave otherwwse for the third party's crinme to
occur. ") (enphasi s added).

39489 U.S. 189 (1989).
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is applicable only to harminflicted by third parties. In Leffall,
we stated that "[t]he special relationship doctrine is properly

i nvoked in cases involving harns inflicted by third parties, and it

is not applicable when it is the conduct of a state actor that has
al l egedly infringed on a person's constitutional rights."4 Again,
the Custodian was a state actor; consequently, the special
relationship doctrine is unavail able to Doe.
F. QUALI FIED | MMUNI TY

The School Oficials assert that even if Doe has stated a
cl ai magai nst them they can invoke qualified immunity to require
the dismssal of Jane's § 1983 clains. W disagree. Qualified
immunity shields public officials from exposure to extensive
di scovery, trial, andliability for alleged constitutional torts if
their questioned conduct does not violate clearly established | aw
effective at the tinme of the alleged tort.* The qualified inmunity
determnation requires a two-step analysis: (1) whether the
plaintiff has alleged a violation of a constitutional right,* and
(2) whether the constitutional right allegedly violated was clearly
established at the tine the events in question occurred.*® As the

precedi ng anal ysi s denonstrates that Doe's pl eadi ngs are sufficient

40 28 F.3d at 529. (enphasis added).

41 Salas v. Carpenter, 980 F.2d 299, 305 (5th Cir. 1992)
(citing Harlow v. Fitzgerald, 457 U S. 800, 818 (1982)).

42 |d. at 305 (citing Siegert v. Glley, 500 US. 226, 232
(1991)).

43 1d. at 305-306 (citing Creighton v. Anderson, 483 U.S. 635,
641 (1987)).
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to satisfy the first prong of the qualified imunity analysis, we
need only address the second.

At | east since 1987, the | aw has been clearly established that
(1) school children do have a liberty interest that is protected by
t he Due Process O ause of the Fourteenth Arendnent and (2) physi cal
sexual abuse by a school enployee violates that interest.* As the
events here in question occurred in 1993, the School Oficials
cannot avail thenselves of the shelter of qualified inmmunity, at
| east not at the pleadings stage. Accordingly, we affirmthe order
of the district court to the extent that it held that Doe has
stated an i nadequate-hiring claimand a failure-to-supervise claim
under 8§ 1983 agai nst the School O ficials.

11
THE DI SSENT

In closing, we feel constrained to address briefly our
col | eague' s dissent. W begin by noting his candid acknow edgnent
that the roots of his disaffection run deeper than this case, i.e.,
that his larger disagreenent derives from this court's en banc
holding in Taylor.% There is little that we can say or do to
address this concern; for, as the dissent al so acknow edges, Tayl or

isthe lawin this circuit and we are bound to followit, like it

4 Taylor, 15 F.3d at 455 ("The 'contours' of a student's
substantive due process right to be free from sexual abuse and
violations of her bodily integrity were clearly established in
1987.").

4 See Dissent, infra at -- n.2. (school children have a
constitutional right to bodily integrity and sexual abuse viol ates
a school child s right to bodily integrity).
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or not.

Turning to issues that we can address today, we perceive a
fundanental error in the dissent's "state action" inquiry when it
m st akenly focuses on the rapist (Custodian), rather than on the
def endant School O ficials who instituted and conducted t he process
that put Doe in harms way, in the person of the Custodian. This
circuit held as early as 1981 that "[t]he right to be free of
st at e-occasi oned damage to a person's bodily integrity is protected
by the fourteenth anendnent guarantee of due process."*® By
inquiring whether rape falls within the Custodian's scope of
enpl oynent, the di ssent m spercei ves the fundanental question that
we nust address in this appeal: Was the violation of Doe's right
to bodily integrity occasioned by state action? |In this opinion,
we hold nothing nore than that Doe has adequately pled that the

School O ficials (as distinguished fromthe Custodi an, who i s not

even a defendant in this action) acted under color of state |aw

when, over time and with deliberate indifference, they i nadequately
hired and indifferently supervised a custodial staff one-third of
whom are crimnals. W do not, as the dissent suggests by its
"parade of horribles,” inplysQmuch Iess holdsQthat "every
intentional tort commtted by a state official or enployee could
result in a constitutional violation, actionable under § 1983."
In this Rule 12(b)(6) appeal, we exam ne the pleadi ngssQand
only the pl eadi ngssQt o determ ne whether, by (1) ignoring state | aw

t hat mandates pre-hiring background checks, (2) hiring a custodi al

46 Shillingford v. Holnes, 634 F.2d 263, 265 (5th Gr. 1981).
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staff of whom one-third are crimnals, and (3) ignoring or
suppressing prior reports of sexual nol estation and other crines by
menbers of that staff, the School Oficials were deliberately
indifferent to Doe's constitutional right to bodily integrity.
Then, as the di ssent agrees, we determ ne whether there was a "real
nexus" between the activity out of which the violation occurred and
the duties and obligations of the School Oficials.?

We have done precisely that. The relevant activities out of
which the violations occurred were the hiring and supervision
practices of the School Oficials, not the janitorial and
mai nt enance activities of the Custodi an. The O ficials' duties
conprise the hiring and supervision of the District's enpl oyees,
i ncluding the custodial staff. Thus, the correct color-of-law or
state-actor inquiry in this case is whether there was a "real
nexus" between the School Oficials' hiring and supervising
practices and the violation of Doe's rights. In other words, were
the viol ati ons state-occasi oned? To focus on whet her the Custodi an
raped Doe in the course of his enploynent is to follow the
proverbial red herring.

It is in the foregoing framework that we respectfully but
strongly disagree with the dissent: It is not a "far |eap"sqQif
indeed it is a leap at allsofrom Taylor to hold that the hiring of
a custodial staff rife wwth crimnals, giving themthe keys to the
school house, and authorizing themto roamthe halls when and where

vul nerabl e students are likely to be encountered, and, despite

47 Rai nes, 66 F.3d at 1407-08.
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prior reports of sexual abuse, to do so in the absence of adequate
supervi sion, obviously does create a "real nexus" between the rape
of Doe and the deliberately indifferent performances of the School
O ficials' duties and obligations.

Certainly, the set of school personnel who are potential state
actors is not so narrowmy limted, as the dissent would instruct,
that it includes only classroom teachers and athletic coaches;
rather that set circunscribes the entire spectrum of school
enpl oyees, and even independent contractors, whom the School
Oficials through their hiring, contracting, and supervising
responsibility, place on a collision course with public school
students. W neither hold nor inply the | udicrous concl usion that
t he course and scope of a school custodi an's enpl oynent coul d ever
i ncl ude rape; we do, however, hold that when a school enployee is
rightfully on the premses, during school hours, ostensibly
performng his assigned duties, andsQpredictablysqfinds hinself
alone wth a student, constitutional deprivations perpetrated by
t hat school enployee on the person of that student m ght be found
to have occurred in the course of enploynent.

But, again, that sinply is not the pertinent question; rather,
the question is whether the School Oficials who hired and then
failed to supervise the Custodian, thereby creating the
circunstances that brought himin contact with Doe, did so under
color of state law. At this threshold pl eadi ng phase of the case,
Doe's all egations are nore than sufficient to denonstrate that they

did, thereby stating a cause of action sufficient to avoid a
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qualified imunity dism ssal under Rule 12(b)(6).
|V
CONCLUSI ON

For the forgoi ng reasons, the School Oficials' interlocutory
appeal of the district court's putative refusal to dismss Jane's
Title I X claimis DI SM SSED for want of jurisdiction. The district
court's order denying the School Oficials' nmotion to dismss
Jane's 8§ 1983 clains, however, is affirnmed and those clains are
remanded for further proceedings.

DI SM SSED, in part; AFFIRVED, in part; and REMANDED
EMLIOM GARZA, Crcuit Judge, dissenting:

Today we are faced with yet another tragic case involving the
sexual assault of a child by a school enployee. Despite the
horrific nature of this case, | dissent fromthe magjority's hol ding
that the school officials are not entitled to qualified inmunity.
The question before us is not whether a school janitor should be
puni shed for commtting rape))clearly he shoul d. Rat her, we are
confronted with the question of whether he is a state actor
pursuant to Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 451-52
(5th Gr.), cert. denied, = US |, 115 S CO. 70, 130 L. Ed.
2d 25 (1994). The mmjority argues that it is irrelevant whether
the custodian was a state actor when he raped Jane. |Instead, the
maj ority concludes that the school officials violated Jane's right

to bodily integrity because they "instituted and conducted the

| concur in Parts |, Il. A, B., and E.3a. and b. of the mpjority
opi ni on.
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process that put [Jane] in harmis way." The majority's decision
creates a new cause of action and an unwarranted expansi on of Doe
v. Taylor, fromwhich | dissent.

Doe al |l eges that the Hill sboro I ndependent School District and
several school officials are Iiable under 42 U S.C. § 1983 for the
violation of her right to bodily integrity under a supervisory
theory of liability. Doe v. Taylor held that "a supervisory school
official can be held personally liable for a subordinate's
violation of an elenentary or secondary school student's
constitutional right to bodily integrity in a physical sexual abuse
case," when "the official, by action or inaction, denonstrates a
deliberate indifference to[a student's] constitutional rights that
results in the nol estation of school children.” 1d. at 454. The
school officials counter that they are entitled to qualified
immunity for their actions. "The defense of qualified immunity
protects a public official fromliability in the performance of his
duties unless he violates a clearly established statutory or
constitutional right of another known to or knowable by a
reasonabl e person." Jefferson v. Ysleta Indep. Sch. Dist., 817
F.2d 303, 305 (5th Gr. 1987). Therefore, the first step in
anal yzi ng whet her a defendant is entitled to qualified inmmnity, is
to determ ne whether the plaintiff has alleged a constitutiona
violation. Doe v. Rains County Indep. Sch. Dist., 66 F.3d 1402,
1404 (5th Gr. 1995) (citing Blackwell v. Barton, 34 F.3d 298, 301
(5th Cir. 1994)).

Bef ore det erm ni ng whet her a supervisory official can be held



I iabl e under § 1983, we nust first find that (1) arights violation
occurred (2) under color of state law. Doe v. Rains County | ndep.
Sch. Dist., 66 F.3d 1402, 1407 (5th Gr. 1995). Jane Doe all eges
that her Fourteenth Anmendnent right to bodily integrity was
violated. She relies on our decision in Taylor, 15 F.3d 443, which
stated that "bodily integrity is necessarily violated when a state
actor sexually abuses a schoolchild.™ (enphasi s added).

Therefore, to state a clai munder 8 1983 based on a viol ation

Al t hough bound by Fifth Grcuit precedent, | note that the Suprene
Court has yet to rule on whether the right to bodily integrity includes the right
to be free fromsexual assault. See Planned Parenthood v. Casey, u. S
__, 112 s Q. 2791, 2806, 127 L. Ed. 2d 352 (1994) (citing cases “defining “The
Contours of the substantive due process right to bodily integrity). | findthis
troubl i ng because the Court has stated on several occasions that it "has al ways
been reluctant to expand the concept of substantive due process because the
gui deposts for responsi bl e deci si onnmaki ng i n this unchartered area are scarce and
open-ended." Collins v. Gty of Harker Heights, Texas, 503 U S. 115, _ , 112
S. C. 1061, 1068, 117 L. Ed. 2d 261 (1992); Albright v. diver, _  US _ |
__, 114 s «. 807, 812, 127 L. Ed. 2d 114 (1994).
| also note that only one other circuit has definitively held that the
substantive due process right to bodily integrity includes the right to be free
fromsexual abuse or rape. See Stoneking v. Bradford Area Sch. Dist., 882 F.2d
720, 727 (3d Gr. 1989) ("[A] student's right to bodily integrity, under the Due
Process C ause, [enconpasses] a student's right to be free fromsexual assaults
by his or her teachers.), cert. denied, 493 U.S. 1044, 110 S. C. 840, 107 L. Ed.
2d 835 (1990); cf. Doe By and Through Doe v. Petaluna Gty Sch. Dist., 54 F.3d
1447, 1451 (9th Gr. 1995) (citing Taylor, 15 F.3d 443 with approval but as
i napplicable to the case before the court).
Recently, the Sixth Grcuit, sitting en banc, conmented on our concl usion
that the right to bodily integrity includes the right to be free from sexual
assault. The court stated:

Al of these civil decisions, rather than pointing to pr ecedent
establishing the right, nake assertions such as: "surely the
Constitution protects a school child from physi cal abuse . . by a
publ i ¢ school t eacher," Doe v. Tayl or Indep. Sch. Dist., 15 F. 3d 443,
451 (5th Gr. 1994) (en banc); or "the notion that i ndi vi dual s have
a fundanental substantive due process right to bodily integrity is
beyond debate," Walton v. Al exander, 44 F.3d 1297, 1306 (5th Gr.
1995) (Parker, J., concurring). These broad statenents are not
supported by precedent indicating that a general constitutional
right to be free from sexual assault is part of a nore abstract
general right to "bodily integrity."”
United States v. Lanier, 1996 W 21177, *7 (6th Cr. Jan. 23, 1996) (en banc)
(concluding that "sexual assaults may not be prosecuted as violations of a
constitutional substantive due process right tobodily integrity" under 18 U S.C
§ 242).
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of her Fourteenth Amendnent right to bodily integrity, Jane nust
establish (1) that a state actor (2) sexually abused her (3) under
color of state law. However, "in 8§ 1983 suits alleging a violation
of the Due Process Cause of the Fourteenth Anmendnent, we have
col l apsed the state action and color of state lawinquiries into a
single" step because the inquires are identical. Rains, 66 F.3d at
1406; Lugar v. Ednmondson Q1 Co., 457 U. S. 922, 929, 102 S. O
2744, 2749, 73 L. Ed. 2d 482 (1982) (stating that the "color of
state |aw' requirenment wunder 8§ 1983 and the "state action"
requi renent of the Fourteenth Anendnent are identical). Therefore,
Jane will sinply have to prove that she was deprived of her
protected liberty or property interest, here her right to bodily
integrity, under color of state law. Rains, 66 F.3d at 1406. This
W ll require us to determ ne whet her the custodi an was acti ng under
color of state |law when he sexually assaulted Jane. If we find
that the custodian did not act under color of state |aw when he
sexual |y assaulted Jane, then Jane will not have been deprived of
a constitutional right, and the school officials cannot be liable
as supervisors under 8 1983. See id. at 1407 ("After finding that
(1) arights violation occurred (2) under color of state |aw, only
then do we ask athird and final question: W are the state actors
responsible for the constitutional violation" other than "the
i mredi ate perpetrator?").

The majority fails to adequately address the color of state

| aw requirenent, despite its conclusion that Doe has alleged a
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violation of a constitutional right. The majority first states
that the "color of state law' requirenent is not at issue in this
appeal , ®° but neverthel ess, concludes that the plaintiff satisfied
the "color of state |aw' requirenent under 8§ 1983, because the
Cust odi an was a state enpl oyee who was "on t he cl ock” when he raped
Jane Doe. Even nore confusing, the majority opines that to focus
on whether the Custodian was a state actor is "to follow the
proverbial red herring." Instead, the majority concludes that once
we find that the school officials acted under color of state |aw,
then they are | iable for violations that were proxi mately caused by
their actions. This has never been the law of the Fifth Grcuit.
See Rains, 66 F.3d at 1407 (noting that there must be an underlying
constitutional violation before a court can consider who besides
"the i mredi ate perpetrator” can be held |iable under § 1983).

| can perceive of no difference between the nmgjority's
anal ysis and that enpl oyed under the state-created danger theory,

which the mpjority specifically rejected in Part E. 3.a.% The

In making this assertion, the mpjority relies on the fact that
al though the district court denied the defendants' notion to disnmiss for failure
to state a claimand qualified imunity, only the qualified i munity defense is
subject to interlocutory appeal. Jefferson v. Ysleta |Independent School Dist.,
817 F.2d 303, 304 (5th Cr. 1987). However, the najority's approach ignores the
fact that to establish a constitutional violation, Doe nust prove state action
which is identical to proving "color of state | aw' under § 1983. Rains, 66 F.3d
at 1406.

The majority's analysis is also sinmlar to that enployed under
the special relationship theory of liability. The special relationship theory
i nposes on the state "affirmative obligations of care and protection . . . when
the state "'takes a person into its custody and holds him there against his
will."" Johnson, 38 F.3d at 202 (quoting DeShaney v. W nnebago County Dept. of
Soci al Serv's., 489 U.S. 189, 199-200, 109 S. Ct. 998, 1005-06, 103 L. Ed. 2d 249
(1989)). Wiere a special relationships exists, the state can be liable for harm
inflicted by a private party. See DeShaney, 489 U.S. at 199-200, 109 S. C. at
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state-created danger theory holds state actors liable for the
foreseeable injuries that result from their conduct when they
"knowi ngly place a person in danger." Johnson v. Dallas |ndep
Sch. Dist., 38 F.3d 198, 200 (5th Cr. 1994). To be |iable under
this theory, the state actor nust create a dangerous environnent;
"they nust know it is dangerous; and . . . they nust have used
their authority to create an opportunity that would not otherw se
have existed for the third party's crinme to occur. Put otherw se,
t he def endants nust have been at | east deliberately indifferent to
the plight of the plaintiff." 1d. at 201. The Fifth Grcuit has

not "yet predicated relief on a state-created danger theory."
Johnson, 38 F.3d at 201.

In this case, the majority concludes that because the school
officials were deliberately indifferent in instituting and

conducting the process that "put Doe in harmis way," they are

liable for her injuries under 8 1983. |In reaching this conclusion,

1005-06 (citing Youngberg v. Roneo, 457 U. S. 307, 102 S. C. 2452, 73 L. Ed. 2d
28 (1982) as holding that Fourteenth Amendnent requires state to use reasonable
neasures to protect involuntarily conmtted nental patients fromthensel ves and
others). The majority explicitly rejects the special relationshiptheoryinthis
case, stating that the doctrine only applies in cases where third parties inflict
the harm Since the custodian was a state actor, the nmajority concludes, the

special relationship theory is not applicable in this case. However, as
i ndicated earlier, this conclusionis difficult toreconcile withthe myjority's
assertion in Part Ill that "In this opinion, we hold nothing nore than that Doe

has adequately pled that the School Oficials (as distinguished from the
Cust odi an, who i s not even a defendant in this action) acted under col or of state
law." To the extent that the mgjority opinion does not hold that the custodian
was a state actor or acting under color of state law, yet the state is still
liable for the harm he inflicted, this is simlar to the duty of care and
protection required in special relationship cases. However, this is disturbing
since neither the Fifth Circuit nor the majority opinion has ever held that a
special relationship exists between the state and public school students.
Johnson, 38 F.3d at 2003; see also Walton v. Al exander, 44 F.3d 1297, 1305 (5th
Cr. 1995) (en banc) (holding that there is no "special relationship" when a
student voluntarily resides at a state school).
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the majority focuses on the dangerous environnment that the school
officials were deliberately indifferent in creating. The majority
alleges that the officials created this environnent by i nadequately
hiring and i ndifferently supervising a custodi al staff one-third of
whomwere crimnals, "giving themthe keys to the school house, and
authorizing them to roam the halls when and where vul nerable
students are likely to be encountered, and despite prior reports of
sexual abuse, to do so in the absence of adequate supervision."
G ven this dangerous environnent, the majority concludes that there

is "obviously" a real nexus' between the rape of Doe and the
deli berately indifferent performances of the School Oficials'
duties and obligations.” According to the majority, the schoo
officials, therefore, acted under color of state |lawand are |iable
under § 1983 for the harmthat Doe suffered regardl ess of whether
the person who raped her was a state actor. The majority, in
essence, concludes that the school officials, not the custodi an,
violated Jane's right to bodily integrity.

This interpretationis a conplete abrogati on of Doe v. Tayl or.
On the one hand, the majority accepts Taylor's bodily integrity
theory, but on the other hand, it rejects the prem se))that to
constitute a constitutional violation, it nust be an enpl oyee state
actor who sexual ly assaults the student. Taylor specifically found
that the Taylor Doe's right to bodily integrity was violated by a

person acting under color of state law.  Taylor, 15 F. 3d at 452

n. 4. The court stated that a "real nexus" existed between the

-31-



teacher's duties and obligations as a teacher and the activity out
of which the violation occurred. 1d. It was only after the court
established that Doe had suffered a violation of her right to
bodily integrity by a person acting under color of state |law, the
teacher/coach, that the court proceeded to address which, if any,
supervisory officials could also be liable to Doe under § 1983.
The majority today skips this first step, inplicitly creating a new
cause of action simlar to the state-created danger theory.

| respectfully dissent fromthe najority opinion on this issue
and would hold that because the custodian was not a state actor
when he raped Jane, there i s no underlying constitutional violation
for which to hold the supervisory officials |iable under 8§ 1983.
Not all unlawful actions taken by state officials are taken under
color of |aw When acting pursuant to a general grant of
authority, a state official acts under "color of state | aw' either
when he acts within that general grant of authority or when he
exceeds the general grant of authority given. See id. at 485
(Garza, J. dissenting) (citing relevant case |aw). However, a
state official does not act under "col or of state | aw' when he acts
inthe conpl ete absence of any authority. Id.; see Monroe v. Pape,
365 U. S 167, 81 S. . 473, 5 L. Ed. 2d 492 (1961) (searches of
honmes); Fee v. Herndon, 900 F.2d 804 (5th Cr.) (classroom
discipline), cert. denied, 498 U S. 908, 111 S. . 279, 112 L. Ed.
2d 233 (1990); see also Barney v. City of New York, 193 U S. 430,
433-38, 24 S. C. 502, 503, 48 L. Ed. 737 (1904) (holding that
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there is no state action when the of fendi ng act was not authorized
by the state and was forbidden by the state |egislature).

The Suprenme Court has enployed different standards for
determ ning state action, but has enphasized that it is necessarily
a fact intensive inquiry. Lugar, 457 U S. at 939, 102 S. C. at
2755. In determning state action and color of state law in the
context of public schools, federal courts have focused on whet her
there was a "real nexus" between the school enployee's duties and
obligations to the school and the activity out of which the
violation occurs. Rains, 66 F.3d at 1406-07; Taylor, 15 F.3d at
452 n.4; D.T. by MT. v. Indep. Sch. Dist. No. 16, 894 F.2d 1176,
1188 (10th Cir.), cert. denied, 498 U S. 879, 111 S. C. 213, 112
L. BEd. 2d 172 (1990). It is a far leap fromthe school teacher in
Taylor, who used his position and authority as a teacher to
sexual | y abuse a student, to a custodi an who, |acking any authority
over the students, commts an atrocious crinme on the school
prem ses. In Taylor, the school district established the
rel ati onshi p between the teacher and the student which the teacher
used to coerce the Taylor Doe into having sexual relations with
hi m See Taylor, 15 F.3d at 452 n.4 (describing ways in which
t eacher/ coach used his position to effectuate the sexual assault);
id at 461-62 (H gginbotham J., concurring) (explaining why the
teacher's actions were under color of state law). |In this case,
the school district did not establish a relationship between the

cust odi an and Jane Doe whi ch he was able to use to sexual ly assault
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her . The school district neither placed the custodian in a
position of authority over Doe, nor did the district grant hi many
official influence over her that he could use to coerce her into
having sexual relations with him In raping Jane Doe, the
custodi an comm tted an act of viol ence which was conpl etely outside
the scope of any authority he may have held in his position as a
custodi an at the school. Despite the fact that the custodi an may
have been legitimately on the school prem ses, nothing about the
crime that he commtted bore any relation to his status as a state
enpl oyee.

| f the custodian's actions constitute state action, then every
intentional tort or crimnal act commtted by a state official or
enpl oyee could result in a constitutional violation, actionable
under 8§ 1983. The Supreme Court has rejected this approach. See
Parratt v. Taylor, 451 U S. 527, 544, 101 S. C. 1908, 1917, 68 L.
Ed. 2d 420 (1981) (concluding that the drafters of the Fourteenth
Amendnent did not intend the Arendnent to be "'a font of tort |aw
to be superinposed upon whatever systens may already be

adm ni stered by the States'") (quoting Paul v. Davis, 424 U. S. 693,
701, 96 S. Ct. 1155, 1160, 47 L. Ed. 2d 405 (1976)); Baker wv.
McCol | an, 443 U. S. 137, 146, 99 S. . 2689, 2695, 61 L. Ed. 2d 433
(1979) ("Section 1983 inposes liability for violations of rights
protected by the Constitution, not for violations of duties of care
arising out of tort law"). By shifting the focus from the

i ndividual state actor to the supervisory officials, the majority
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has made the school officials liable for private conduct that
proxi mately results fromthe officials' actions. The Suprene Court
has also rejected this approach. See DeShaney, 489 U S. at 197,
109 S. . at 1004, 103 L. Ed. 2d 249 (stating that "a State's
failure to protect an individual against private violence sinply
does not constitute a violation of the Due Process C ause").
Because the actions of the custodian in this case fall
conpletely outside of the scope of his enploynent with the schoo
district, and are proscribed by the state of Texas, | would hold
that the custodian was not a state actor when he raped Doe.
Therefore, Doe has not alleged a constitutional violation, and the

defendants are entitled to qualified i munity. >

For the foregoing reasons, | would also dissent fromthe majority's
opinionin Part Il. Cholding that Doe's anmended conpl ai nt neets the hei ghtened
pl eading requirement of Elliott v. Perez, 751 F.2d 1472 (5th Cr. 1985). The
conpl aint states that the custodian was a state actor because he was a school
enpl oyee and because he was abl e to acconplish the assault sol ely because of the

actions and onissions of the School Oficials. This does not constitute
"detailed facts supporting the contention that the plea of inmnity cannot be
sustained." 1d. at 1482. | would therefore hold that Doe al so failed to satisfy

t he heightened pleading requirenent, and thus that her conplaint should be
di smi ssed.
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