IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50591

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

WOCDY HYATT MCCORM CK, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(May 24, 1995)

Before DAVIS and WENER, Circuit Judges, and VANCE,"~ District
Judge.

WENER, Circuit Judge:

Def endant - Appel | ant Wbody Hyatt MCorm ck, Jr. appeals the
district court's decision to revoke his supervised rel ease and
sentence himto two additional years in prison based onits finding
that he failed to conply with the terns of his supervised rel ease.
McCorm ck clains in particular that the district court violated his

constitutional right to confront and cross-exam ne adverse

"District Judge of the Eastern District of Louisiana,
sitting by designation.



W tnesses by relying on hearsay as evidence that he possessed a
control | ed substance during his period of supervised rel ease. W
conclude that no such constitutional effrontery occurred, and

affirm

I
FACTS AND PROCEEDI NGS

McCorm ck was convicted of three counts of distribution of
anphet am ne and was sentenced to twenty-seven nonths inprisonnent,
foll owed by five years supervised release (later reduced to three
years). MCorm ck served the prison termand began his supervised
release in April, 1994, under the supervision of Probation Oficer
Hunmberto Vel asquez (O ficer Vel asquez).

I n August of that year, O ficer Velasquez filed a Petition on
Supervi sed Rel ease with the district court, alleging that McCorm ck
(1) "failed to work regularly at a |awful occupation"; (2) "used
and possessed Anphetamne during the term of his supervised
release; in that on or about July 11, 1994, the defendant tested
positive for  Anphetam ne"; and (3) "used and possessed
Met hanphet am ne during the termof his supervised rel ease; in that
on or about July 11, 1994, the defendant tested positive for
Met hanphetam ne." O ficer Vel asquez recommended that MCorm ck's
supervi sed rel ease be revoked and that he be resentenced.

One week later, the district court held a revocation hearing
at which the governnent offered evidence to support Oficer

Vel asquez' all egations. He was the only witness to testify in



person at that hearing.

In his testinony, Oficer Velasquez first addressed the
all egation that McCorm ck had failed to mai ntain | awful enpl oynent,
one of the conditions of his supervised release. He testifiedthat
McCorm ck's former enpl oyer reported that McCorm ck had been fired
for inexplicably failing to appear for work one day. MCormck did
not object to this testinony at trial and does not challenge it on
appeal .

O ficer Vel asquez' attention then turned to events surroundi ng
a urine specinen submtted by McCorm ck on July 11, 1994. O ficer
Vel asquez di scussed the training that he had received i n obtaining
urine specinens, and then addressed the chain of custody |inking
McCormck to a particular specinen that tested positive for both
anphetam ne and nethanphet am ne. In connection wth that
testi nony, the governnent introduced into evidence a docunent from
a testing facility, PharnChem Laboratories, Inc. (PharnChem, in
whi ch docunent the test results and |aboratory analyses of
McCorm ck' s urine speci nen were reported (the "PharnChemuri nal ysi s
report"). This report reveals that the urine specinen was from
McCorm ck, that McCorm ck reported taking Advil and Tyl enol prior
to providing the specinen, and that the urine tested positive for
both anphetam ne and nethanphet am ne. After stating that he
"acknow edg[ed] the <current status of the Ilaw " MCorm ck
nonet hel ess objected to the introduction of the docunent in
evidence, arguing that it violated his Sixth Amendnent right of

confrontation. The district court overruled this objection.



O ficer Velasquez next testified that, pursuant to his
request, David W Fretthold, the D rector of Toxicology for
Phar nChem (Director Fretthold), submtted an affidavit descri bing
Phar nChem s general testing procedures and results specific to
anal yses conducted on MCormck's urine specinen. In that
af fi davit, Director Fretthold stated, in particular, that
McCorm ck' s urine sanpl e was anal yzed usi ng two separate procedures
and opined that "there is virtually no possibility that the
"positive' result could be produced by any other drug taken by the
subject, or by sone interfering substance in the urine, since any
such interfering substance woul d have to i nfluence both nethods to
generate a false positive result.” The affidavit was received in
evi dence over McCormck's objection that it violated his right of
confrontation.

O ficer Velasquez next testified that after he told McCorm ck
that his urine tested positive, MCorm ck denied using drugs and
cl ai med that he had al so used "Ventolin," an inhal ant that had been
prescribed for his daughter, and that this nedication nust have
caused his urine to test positive for anphetam ne and
met hanphetam ne. O ficer Velasquez stated that he contacted the
| aboratory and was informed that |ike Advil and Tylenol, Ventolin
could not cause urine to test positive for either anphetam ne or
met hanphet am ne. MCorm ck did not object to Oficer Vel asquez'
testinony that he was told by |aboratory personnel that Ventolin
could not result in urine testing positive for anphetam ne or

met hanphet am ne.



O ficer Velasquez' testinony then focused on events foll ow ng
McCorm ck's adm ssion to a Veterans Adm nistration Hospital (VA
Hospital) on August 8, 1994, just two days before the Petition on
Supervi sed Rel ease was filed and only ni ne days before the district
court held the revocation hearing. Oficer Vel asquez stated that
the VA Hospital analyzed MCormck's urine, and that again his
urine tested positive for anphetam ne. Although Oficer Vel asquez
clainmed that he obtained the test results fromhospital records on
the norning of the revocation hearing, no docunentation was of fered
into evidence. McCorm ck objected to that testinony by Oficer
Vel asquez, arguing that it was inadm ssible hearsay and that it
violated his right of confrontation. Both objections were
overrul ed.

To corroborate evidence of MCormck's possession of
control | ed substances, O ficer Velasquez then testified regarding
informati on he had obtained from a confidential informant (Cl).
According to Oficer Velasquez, the Cl reported having seen
control | ed substances in a tool box i n McCorm ck's garage and havi ng
wat ched McCor m ck use and deal in anphet am nes and
met hanphet am nes. The C did not testify at the revocation
proceedi ng, O ficer Velasquez explained, because MCorm ck had
recently threatened the CI with a firearm The court overrul ed
McCorm ck's objection that this testinony by Oficer Vel asquez was
i nadm ssi bl e hear say.

O ficer Velasquez concluded his testinony on redirect by

describing a visit he had recently made to MCormck's hone.



O ficer Velasquez stated that during that visit he saw a scale
simlar to the type used to weigh infants, and that after he
noticed the scale the first thing McCorm ck said was that it "was
not used for drugs." At this point, the governnent rested its case
and stood on the record; the defense offered no evidence and wai ved
ar gunent .

Based on all of the evidence, the district court concluded
that McCorm ck had commtted all three violations alleged in the
Petition on Supervi sed Rel ease, revoked his rel ease, and sentenced
himto twenty-four nonths inprisonnment. MCormck tinely appeal ed,
chal | engi ng on confrontation grounds the adm ssion into evidence of
the PharnChem urinalysis report and Oficer Vel asquez' hearsay
testinony, and claimng that the district court reversibly erred in
failing to make findings of fact on the record concerning the
reliability of the hearsay evidence.

|1
ANALYSI S
A GROUNDS FOR REVOCATI ON

A district court may revoke a defendant's supervised rel ease
if it finds by a preponderance of the evidence that a condition of
rel ease has been violated.! W review for abuse of discretion a
deci sion to revoke supervised rel ease. ?

McCormck failed to object at the revocation hearing to

O ficer Vel asquez' testinony that he had been told by McCorm ck's

1See 18 U. S.C. § 3583(e)(3) (1988).
2United States v. Turner, 741 F.2d 696, 698 (5th Cr. 1984).
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enpl oyer that McCorm ck had been fired for failing to cone to work.
Nei t her does MCormck challenge the admssibility of that
testi nony on appeal . As mai ntai ning enploynent was one of the
condi ti ons of McCorm ck's supervi sed rel ease, and as McCorm ck does
not challenge the district court's conclusion that he failed to
conply with that requirenent, the district court did not abuse its
di scretion in revoking McCorm ck's supervised rel ease.?
B. GROUNDS FOR | MPOSI NG SENTENCE

After revoking MCormck's release, the district court
sentenced McCorm ck to twenty-four nonths in prison. Although the
court did not expressly state on what grounds the sentence was
calcul ated, we are entitled to assune, in light of guidance by the
U.S. Sentencing Conmm ssion (Commssion),* that the l|ength of
McCorm ck's sentence was determned based on findings that

McCormck both failed to maintain enploynment and possessed a

351d. (" "Wiere there is an adequate basis for the district
court's discretionary action of revoking probation, the review ng
court need not decide a claimof error as to other grounds that
had been advanced as a cause of revocation.'" (quotation
omtted)); see United States v. Irvin, 820 F.2d 110, 111 (5th
Cr. 1987) ("All that is required for the revocation of probation
i's enough evidence to satisfy the district judge that the conduct
of the petitioner has not net the conditions of probation.").

“The Conmi ssion has pronul gated policy statenents in which
it recomends certain periods of incarceration for various
cl asses of violations of supervised release. See U S S G
8§ 7Bl. 1- 7Bl. 5.
When a Category |V offender, like McCormck, commts a Gade C
violation, such as failure to maintain enploynent, the Comm ssion
recommends a range of inprisonnent from6-12 nonths. See id.
§ 7B1.4(a).



control |l ed substance while he was on supervised release.® As we
have already determned that no error is presented in the court's
ruling that McCormck did not remain enployed, we nust consider
only whether the district court erred in finding that he used and
possessed a controll ed substance.

McCorm ck contends that the district court reversibly erredin
failing to make findings of fact that the hearsay supporting the
finding that he used and possessed a controlled substance was
reliable; and that the court erred further when it admtted that
hearsay without first weighing his right of confrontation agai nst
the governnent's reasons for not producing the hearsay decl arants.
McCormck insists that even if we were to conclude that those
errors were not reversible, his right of confrontation was viol ated
by the adm ssion into evidence of (1) the PharnChem urinalysis
report; (2) Oficer Velasquez' testinony that tests conducted at
the VA Hospital detected the presence of anphetam nes; and
(3) Oficer Velasquez' testinony that he was told by the Cl that
she saw McCorm ck use and deal in narcotics. Alleged violations of
the Confrontation C ause are revi ewed de novo, but are subject to

a harm ess error anal ysis.®

5I'f a rel easee possesses a controll ed substance during a
period of supervised release, then the court is required to
revoke supervised release and inpose a prison termnot |ess than
one-third the termof the supervised release))in this case, not
| ess than one year. 18 U.S.C. 8§ 3583(g); see United States v.

Ki ndred, 918 F.2d 485, 487 (5th G r. 1990).

6See United States v. Frazier, 26 F.3d 110, 113 (11th Cir.
1994) (finding harm ess district court's error in failing to make
on the record findings that hearsay was reliable or to weigh on
the record defendant's right of confrontation agai nst
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1. Failure To Nhke Epr|C|t Fi ndi ngs: "A Stitch
in Time .

We first consider whether the district court reversibly erred
in failing to make discrete findings of fact regarding the
reliability of the hearsay evidence or in failing to conduct the
requi site bal ancing on the record. Al though we are di sappoi nted by
the district court's failure to heed both our and the Suprene
Court's clear mandate to nake appropriate findings on the record,
we neverthel ess cannot conclude that these omssions, in this
particul ar case, constitute harnful error.’

In United States v. Kindred,® we noted that procedural due

process requires that a district court render a witten statenent

speci fying the evidence on which it relies in revoking supervised

governnent's reasons for not producing wtness); see, e.

Ki ndred, 918 F.2d at 448 (hol ding remand unnecessary to obt ai n
witten statenment specifying evidence upon which revocation was
based as evi dence overwhel m ngly showed def endant possessed a
control | ed substance).

"W take this opportunity to entreat the district courts of
this circuit to discharge their obligation to nmake appropriate
findings on the record whenever such findings are called for. By
so doing, a district court can save significant judicial
resources, as a conplete record facilitates appellate review and
decreases the |likelihood that a matter will be remanded to
conduct an evidentiary hearing and find facts that could have
easily been found and recounted on the record the first tine
through. See, e.qg., United States v. O Meara, 33 F.3d 20 (8th
Cir. 1994) (per curiam. This opinionis a case in point. Had
the district court favored us with record findings and
concl usi ons such as, for exanple, whether it found O ficer
Vel asquez to be a credible witness, whether it credited testinony
that McCorm ck inhaled Ventolin before providing his specinen, or
t hat good cause excused the CI fromtestifying, this case would
i kely have resulted in an easy affirmance, probably w thout the
need for an opinion beyond a sinple affirmnce consistent with
5th Grcuit Rule 47.6.

8918 F.2d 485 (5th Gr. 1990).
9



release.® In that case, however, we also found that failing to
provi de such a statenent can be harmess if the evidence presented
at the proceeding overwhelmngly shows that the defendant had
violated the conditions of his supervised rel ease.

In the instant case, the district court concluded that the
governnent established the allegations in the Petition for
Supervi sed Rel ease, and the record nmakes cl ear what evidence the
governnent proffered. Inplicit in the district court's judgnent,
not to mentionits rulings rejecting McCorm ck's objections, isits
finding that the governnent's hearsay evidence is reliable.' Thus,
like the court in Kindred, we find harmess the district court's
otherwi se reversible error in failing toidentify specifically the
item or itens of the governnent's evidence on which the court
relied. 2

A court nust expressly find that there is "good cause" to deny

a defendant the right to confront and cross-exam ne an adverse

°ld. at 488.
101 d.

1See, e.q., United States v. Al aniz-Alaniz, 38 F.3d 788,
791 n.8 (5th Cr. 1994) (stating that inplicit in court's ruling
t hat defendant viol ated conditions of supervised rel ease was
finding that hearsay testinony was sufficiently credible to
support the governnent's charge), cert. denied, 115 S. C. 1412
(1995).

12Ki ndred, 918 F.2d at 488; see also United States v.
Copel and, 20 F.3d 412, 414 (11th G r. 1994) (stating that oral
findings can satisfy Mrrissey "when those findings create a
record sufficiently conplete to advise the parties and the
reviewi ng court of the reasons for the revocation of supervised
rel ease and the evidence the decision nmaker relied upon").

10



witness in a parol e revocation hearing.® MCormck clains that the
district court reversibly erred in failing to make an explicit
finding, on the record, that there was good cause for dispensing
wth confrontation during his hearing. W disagree.

The district court overruled MCorm ck when he objected on
confrontation grounds to the adm ssion of the PharnChemurinal ysis
report and to O ficer Velasquez' testinony regarding the C's
observations and the results of the urinalysis conducted at the VA
Hospi tal . Inplicit in those rulings is the conclusion that the
district court believed that the governnent established good cause
to forego confrontation. Al t hough in sone cases the failure to
make such a finding on the record can constitute reversible error
that is not harnless, the clarity of the testinmony and the quality
and extent of the docunentary evidence in the instant case are

sufficient to enable us to review the district court's inplicit

BMorrissey v. Brewer, 408 U. S. 471, 489 (1972).

14See, e.qg., United States v. O Meara, 33 F.3d 20, 21 (8th
Cir. 1994) (per curiam. In O Meara, the Eight Grcuit ruled in a
per curiamopinion that a district court reversibly erred in
admtting chall enged hearsay evidence w thout expressly engagi ng
in the requisite balancing on the record. Unlike O Meara, which
concerned the adm ssion of oral hearsay, the instant case
involves the reliability of hearsay contained in a urinalysis
report, which we have noted is "ordinarily nore reliable than
oral hearsay statenents."” Kindred, 918 F.2d at 487 n.2. W
further infer fromthe O Meara opinion that the record in that
case, unlike here, was insufficient to permt neaningful review
by the appellate court, making remand necessary. Qherw se a
remand woul d not have been necessary, as confrontation chall enges
are subject to harnmess error analysis. See United States v.
Frazier, 26 F.3d 110, 113 (11th G r. 1994); Kindred, 918 F. 2d at
488.

11



conclusions.®® As such, we deemit unnecessary to renmand to that
court for it to nmake explicit that which is already inplicit.
Whet her the naked record, absent such express findings, is
sufficient towthstand scrutiny is another matter, to which we now
advert our attention.

2. Ri ght of Confrontation

In Mrrissey v. Brewer,'® the Supreme Court held that a

def endant nust receive a fair and neani ngful opportunity to refute
or inpeach evidence against him"to assure that the finding of a
parole violation will be based on verified facts."! That neans,
according to the Court, that anong a defendant's rights in a
parol e-revocation hearing is "the right to confront and cross-
exam ne adverse witnesses (unless the hearing officer specifically
finds good cause for not allowing confrontation)."18 The due
process requirenents recognized in Mrrissey are incorporated in

Federal Rule of Crimnal Procedure 32.1(a)(2), which is applicable

1See, e.q., Alaniz-Alaniz, 38 F.3d at 791 n.8 (finding
harm ess district court's error in failing explicitly to engage
in balancing test); United States v. Bell, 785 F.2d 640, 643 n.3
(8th Gr. 1986) (stating that, although district court did not
make explicit finding of "good cause" to dispense with
confrontation, such finding was inplicit in decision overruling
rel easee's objections, and record was "sufficiently clear to
enable us to review the district court's inplicit findings,"
maki ng remand unnecessary); see also Kindred, 918 F.2d at 488
(requiring no remand where evi dence "overwhel m ng showed"
rel easee possessed control |l ed substance).

16408 U.S. 471 (1972).
7I'd. at 484.
8d. at 489. In Gagnon v. Scarpelli, 411 U S. 778, 782

(1973), the Court extended those sanme rights to probationers.

12



to supervised rel ease revocation proceedings.! Therefore, "[t]he
sane protections granted those facing revocation of parole are
required for those facing the revocation of supervised rel ease."?°

In determ ning whether to invoke the Mirrissey "good cause"
exception to a defendant's right of confrontation, courts are
instructed to enploy a balancing test in which they are to weigh
"the [defendant's] interest in confronting a particular wtness
agai nst the governnent's good cause for denying it, particularly
focusing on the “indicia of reliability' of a given hearsay
statenent."?! W nust now determ ne whet her the governnent net its
burden of showing that the good cause for pretermtting live
testi nony outweighed MCormick's right to confront the hearsay
decl ar ant s.

a. Phar nChem Uri nal ysi s Report

McCorm ck conplains that his right of confrontation was
violated when he challenged the reliability of the PharnChem
urinalysis test results but was not permtted to cross-exan ne the
| aboratory technicians who perforned those tests. |In particular,
McCorm ck contends that he of fered a reasonabl e expl anati on how hi s
specinen could have tested positive for anphetam nes and

met hanphet am nes wi t hout his having i ngested those narcotics; and

“Fep, R CRM P. 32.1(a)(2).

2OUnited States v. Copeland, 20 F.3d 412, 414 (11th Gr.
1994) .

2lUnited States v. Kindred, 918 F.2d 485, 486 (5th Cr.
1990) (quoting Farrish v. Mssissippi State Parole Bd., 836 F.2d
969, 978 (5th Cir. 1988)).

13



that his right of confrontation was infringed when he was denied
the opportunity to cross-examne the technicians regarding his
theory. W are not convinced, however, that under the totality of
the circunstances MCormck's interest in confronting those
W tnesses i s sufficient to overcone the governnent's good cause for
denyi ng confrontati on.

i McCorm ck's | nterest

The | aboratory results were obviously inportant to the
district court's finding that the rel easee possessed a controlled
subst ance: McCorm ck denied using narcotics, and the PharnChem
urinalysis report is the nost reliable evidence that, to the
contrary, he did use drugs. ?? The significance of those test
results is magnified further by the fact that a finding of
McCorm ck's use and possession of narcotics triggered application
of the nmandatory mninmm sentence specified in 18 U S C
§ 3583(Qg).2>

Still, we find mninmal McCormck's interest in confrontingthe

t echni ci ans who conducted the tests. In United States v. Pierre,

Judge Easterbrook recently reasoned in another context, but in

wor ds equal |y applicabl e here:

21d. at 487 n.2 ("Regul ar business reports, like the
urinalysis tests, are ordinarily nore reliable than oral hearsay
statenents.").

2See United States v. Martin, 984 F.2d 308, 312 (9th Cir.
1993) (noting that inportance of urinalysis test results was
i ncreased due to consequences of finding that rel easee possessed
and used drugs).

2447 F.3d 241, 242 (7th Cr. 1995).
14



What was the technician going to say on the stand? One

vial of urine | ooks |ike another; the technicians would

not have renenbered what they did with [the rel easee' s]

speci nens and t her ef ore woul d have descri bed t hei r nor nal

pr ocedur es, and the judge wuld not have Dbeen

enl i ght ened.
Conti nui ng, Judge Easterbrook noted that "[a] court cannot resolve
scientific controversies by |looking witnesses in the eye; the
gquestion is not whether a technician believes the tests accurate
but whether they are accurate."? Furthernore, "[t]o find out
whet her tests are accurate, one uses the methods of science."?” |t
follows, therefore, that a releasee's interest in cross-exam ning
a laboratory technician regarding a scientific fact is |less than
would be his interest, for exanple, in confronting a hearsay
decl arant regardi ng what that declarant nmay have seen. The truth
of the former can be verified through nethods of science; the truth
of the later can best be verified through the rigor of cross-
exam nation, conducted under the circunspect eye of the district
court. As McCormck is essentially contesting an i ssue of science,
i.e., whether a certain nedication can produce a specific result
during |aboratory testing, his interest in confronting the
t echni ci ans who conducted the tests is not substantial.

Mor eover, denying MCormck the right to cross-exam ne the

| aboratory technicians did not significantly deny him the

opportunity to i npeach or refute the governnent's evidence of his

21 d. at 243.
26| d. (enphasis in original).
27&

15



possessi on. | nnuner abl e avenues were available to McCormck to
refute the governnent's proof; he nerely failed to pursue them
For exanple, had McCorm ck wanted to question the technicians who
performed the anal yses, or even Director Fretthold, he could have
sought a subpoena ordering their appearance.? But this he did not
do. McCorm ck could also have requested that his specinen be
retested by PharnChemor another |aboratory.? But this he did not
do. He could have sought to obtain evidence inpugning the
reliability of the laboratory or its testing nethods.® But this
he did not do. Perhaps the avenue nost likely to help the argunent
he pursued during the revocation hearing, MCorm ck could have
i ntroduced evidence to support his wunsupported conclusionary
contention that the presence of Advil, Tylenol, or Ventolin in his
system coul d cause his specinen to test positive for the presence
of anphet am nes and net hanphet am nes. 3 But this too he did not do.
In sum MCormck had available a host of alternative ways to

chal | enge the hearsay in the PharnChem urinalysis report, but he

28See id.; United States v. Siqueiros, 21 F.3d 1118 (9th
Cir. 1994) (table opinion) (text available at 1994 W. 134527),
cert. denied, 115 S. C. 161 (1994).

21t is PharntChem s policy to maintain positive speci nens
for at |least three nonths, but there is no evidence in the record
that McCorm ck requested, or that the district court denied a
request, to have the specinen retested. Conpare United States V.

Martin, 984 F.2d 308, 312 (9th Gr. 1993) (finding violation of
confrontation rights where, inter alia, "court denied Martin the
opportunity to retest the sanples independently").

0See Pierre, 47 F.3d at 243.

31See generally id. at 242-43 (discussing types of evidence
t hat defendant could have, but did not, adduce to "cross-exam ne"
urinalysis reports).
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either did not seek or could not find the evidence to support those
alternatives. |In any event, however, the record nakes clear that
McCorm ck was not denied in any manner what soever the opportunity
to rebut wth his own proof the governnent's evidence of his
possession and use of illegal narcotics.

This fact nmakes the instant case distinguishable from United

States v. Martin, 3 another case in which a defendant argued that

the admssion into evidence of a PharnChem urinalysis report
violated his right of confrontation. In that case, the N nth
Circuit found that a rel easee was given virtually no opportunity to
refute urinalysis results, as the governnent proffered no evidence
regarding either the particular tests enpl oyed on the speci nens or
Phar nChem s general testing and handling procedures. Furthernore,
the district court denied w thout explanation the defendant's
request to allow an i ndependent retesting of his specinens. Here,
in stark contrast to the facts of Martin, the governnent offered
the affidavit of Director Fretthold describing in detai

Phar nChem s general testing procedures and the results of the
particul ar analyses conducted on MCormck's specinen, and
specifically refuting McCorm ck's all egation that a positive result
coul d be produced by taking another nedication.?* Mre inportant,

McCorm ck, unlike the defendant in Martin, was not refused any

32084 F.2d 308 (9th Cir. 1993).

38See United States v. Siqueiros, 21 F.3d 1118 (9th Gir.
1994) (table opinion) (text available at 1994 W. 134527)
(di stinguishing Martin on simlar grounds), cert. denied, 115 S.
Ct. 161 (1994).

17



request to obtain evidence to refute the governnent's case))he
sinply made no effort to obtain such potentially excul patory
proof.3* And, harking once nore to Judge Easterbrook, we hear:
"Judges rely on the self-interest of the parties to flag decl arants
to be unreliable, and they rely on their own skills to get at the
truth, "ss

i Gover nnent' s Good Cause

The reliability of the hearsay is an inportant consideration
in determning whether sufficient good cause exists to forego
confrontation. 3¢ We, |like other courts, have consistently
recogni zed that wurinalysis reports bear substantial indicia of
reliability,® as they ""are the regular reports of a conpany whose
business it is to conduct such tests, and which expects its clients

to act on the basis of its reports.'"3 Still, they are not so

34Conpare Pierre, 47 F.3d at 243 (noting that rel easee
"insisted that the prosecutor bore the entire burden, that by
relying on witten subm ssions the prosecutor had not shoul dered
the burden, and that he [the rel easee] therefore need not present
any evi dence").

%l d. (quoting United States v. Atkin, 29 F.3d 267, 269 (7th
Cir. 1994)).

%United States v. Kindred, 918 F.2d 485, 486 (5th Cr.
1990) (noting that courts "particularly focus[] on the indicia of
reliability" when assessing good cause to deny confrontation).

3’See, e.q., Pierre, 47 F.3d at 242 (stating urinalysis
reports, as "witten reports of nedical tests,” are "in the main
reliable"); United States v. Bell, 785 F.2d 640, 643 (8th Cr.
1986) (stating that "urinalysis |aboratory reports bear
substantial indicia of reliability. They are the regular reports
of a conpany whose business it is to conduct such tests, and
whi ch expects its clients to act on the basis of its reports").

3% United States v. Martin, 984 F.2d 308, 314 (9th Cir.
1993) (quoting Bell, 785 F.2d at 643).

18



inherently reliable as to be automatically adm ssible in any
revocation hearing. %

In this case, however, the governnment proffered significant
evidence denonstrating that the information reported in this
particul ar PharnChem urinalysis report is extrenely reliable.
O ficer Velasquez testified to his extensive training in obtaining
urine specinens. 4° He described, step-by-step, the specinen's
unbr oken chain of custody, starting with McCorm ck and conti nui ng

until the specinen was nmail ed to PharnChem

Director Fretthold picked up the story from there. In his
affidavit, he described PharnChenmis general procedures for
receiving specinens through the mil and then ensuring the

integrity of those specinens throughout the entire testing
process.* He further explained, in detail, PharnChen s experience,
its certifications, the various testing procedures that it enpl oys,
the reliability of those procedures, and the conpany's quality
control neasures. Next he discussed the records pertinent to
McCorm ck's specinen. He stated that PharnChem s records indicate
that the specinmen had been tested using standard PharnChem

procedures; that testing detected the presence of anphetam ne; and

¥ d. at 313.

4°Conpare id. at 314 n.10 (noting that probation officer had
only three and one-half nonths experience obtaining speci nens for
urinalysis testing).

“1Conpare id. at 313 (distinguishing United States v.
Burton, 866 F.2d 1057, 1058 (8th Cr.), cert. denied, 490 U S
1110 (1989), on basis that in that case "governnent supported
urinalysis results with an affidavit fromthe director of the
| aboratory").
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t hat, as per PharnChem s standard procedures, the positive specinen
was retested using a second nethodol ogy, which additional test
confirnmed the presence of anphetam ne and net hanphet am ne.

O ficer Vel asquez' testinony and Director Fretthold's
affidavit establish that this particul ar urinalysis report provided
extrenely reliable information regarding McCorm ck's possessi on of
illegal narcotics. W note too that requiring |I|aboratory
technicians to appear in person at McCorm ck's parole revocation
hearing woul d have incurred sone difficulty and expense. *

Subst ant i al evidence enhanced the reliability of the
information contained in the PharnChem urinalysis report. W
cannot fathom what additional, enlightening information the
district court could have gl eaned had McCorm ck been permtted to
cross-exam ne the | aboratory technicians. In light of the at-best
mar gi nal benefit to be gained by requiring those technicians to
submt to cross-exam nation, the significant nunber of available
but unavailed options to confront the wurinalysis report, the
reliability of this particular wurinalysis report, and the
difficulty and cost associated with requiring those technicians to
appear at the hearing, we conclude that the record supports an
inplicit finding by the district court that the governnment showed
good cause for denying McCorm ck's right to confront the | aboratory
t echni ci ans.

b. Director Fretthold' s Affidavit

2See United States v. Kindred, 918 F.2d 485, 486 n.1 (5th
Cr. 1990) (quoting Gagnon v. Scarpelli, 411 U. S. 778, 783 n.5
(1973)).
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Al t hough McCorm ck does not specifically conplain that he was
deni ed an opportunity to confront Director Fretthold, we infer such
a challenge fromhis contention that he shoul d have been permtted
to cross-exam ne |aboratory "technicians." Further, as Director
Fretthold's statenents are the ones that unequivocally refute
McCorm ck's "fal se positive" theory, we wll interpret McCorm ck's
argunent broadly and consi der whether the adm ssion into evidence
of Director Fretthold' s affidavit infringed McCorm ck's right of
confrontation.

i McCorm ck's | nterest

We begin with the observation that Director Fretthold stated
in his affidavit that "there is virtually no possibility that the
"positive' result could be produced by any other drug taken by the
subject, or by sone interfering substance in the urine, since any
such interfering substance woul d have to i nfluence both nethods to
generate a false positive result.” This statenent conpletely
debunks McCorm ck's "fal se positive" theory.

Had McCorm ck presented any evidence to support his theory,
his interest in confronting Director Fretthold' s statenent m ght

have had legal significance.* Indeed, the district court would

“3See, e.q9., United States v. Bell, 785 F.2d 640, 643 n.4
(8th Gr. 1986) (finding no violation of right of confrontation
where, inter alia, "no evidence was presented to contradict
Bell's drug usage, and [Bell] nade only general, unsubstanti ated
clains that the | aboratory tests may have been defective”
(enmphasi s added)); United States v. Penn, 721 F.2d 762, 766 (1l1lth
Cir. 1983) (noting that Penn's confrontation rights were not
infringed "[i]n the absence of any evidence tending to contradict
Penn's drug usage or the accuracy of the tests" (enphasis
added)); see also Kindred, 918 F.2d at 487 (citing Penn with
approval ).
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then have had before it contradictory evidence whether those
medi cations could cause a false result, nmaking nore inportant the
issue of the credibility and knowl edge of the wtnesses who
provi ded contradictory expert testinmony. As it is, however, the
only such evidence before the court was Director Fretthold's
af fidavit. Al though his testinony is inportant to support a
finding that the PharnChemurinalysis report isreliable, it is not
necessary to contradict any exculpatory evidence proffered by
McCormck. As Director Fretthold s affidavit was used in such a
limted manner, we find MCormck's interest in confronting
Fretthol d anal ogous to))and no nore i nportant than))his interest in
confronting any ordinary |l aboratory technician involved in testing
t he speci nen.

i Gover nnent' s Good Cause

Turning to the governnent's good cause for denying McCorm ck
an opportunity to confront Director Fretthold, we note at the
outset that oral hearsay, such as that found in Director
Fretthold's affidavit, is generally considered to be less reliable
t han a business record, such as the PharnChemurinalysis report.*
Nonet hel ess, we discern in this particular affidavit significant
indicia of reliability.

First, Director Fretthold submtted his oral hearsay under
oath and penalty of perjury, thus neking his statenents nore
reliable than unsworn hearsay generally. Second, whether a given

medi cation can cause a specinmen to test positive for a given

44Ki ndred, 918 F.2d at 487 n. 2.
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controlled substance is essentially a scientific fact which, as
observed above, can be verified or refuted through scientific
met hods. W confortably assune that a substantial |aboratory of
nati onal prom nence, which perforns a significant volunme of
urinal yses for the governnent and relies substantially on such work
for its economc viability, values its reputation for accuracy and
expertise inthe field))as would its director of toxicology. As we
view Director Fretthold's testinony as tantanount to that of a
"scientist" who is nerely confirmng under oath a scientific fact
that is verifiable and within his area of expertise, we are
satisfied that his testinony has significant indicia of
reliability.

Furt hernore, we believe that the governnment has good cause not
to require a laboratory director, such as Director Fretthold, to
testify in person in every proceeding in which a defendant baldly
asserts, wthout presenting any supporting evidence whatsoever,
that a positive urinalysis was or could have been caused by sone
medi cation that he was then taking. Such a requirenent would
likely be disruptive to the Ilaboratory and costly to the
governnent, yet add little if anything to the reliability of the
test results in question.

In Morrissey, the Suprene Court wurged courts to apply

evidentiary rules flexibly in revocation hearings,* and i n Gagnon,

“®Morrissey v. Brewer, 408 U.S. 471, 489 (1972) (stating
that "the process should be flexible enough to consider evidence
including letters, affidavits, and other material that woul d not
be adm ssible in an adversary crimmnal trial").
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the Court explained further that, "[while in some cases there is
sinply no alternative to live testinony, we enphasize that we did
not in Mirrissey intend to prohibit use where appropriate of the
conventional substitutes for live testinony, including affidavits,
depositions, and docunentary evidence."* W find entirely
appropriate as a substitute for |ive testinony the governnent's use
of docunentary evidence such as the PharnChem urinalysis reports
here when, as here, the reliability of the information in the
docunent is supported by both |ive and affidavit testinony. W
further find that an affidavit of a |laboratory director is also an
appropriate substitute for his live testinony, especially when the
purpose of that affidavit is nmerely to relate easily verifiable
scientific information, such as that provided by Director Fretthold
here.

3. O her Evi dence

The conbinati on of the undi sputed proof of MCorm ck's work
failure, the PharnChemurinalysis report, and Director Fretthold's
affidavit, provide sufficient conpetent evidence from which a
district court could reasonably conclude that MCorm ck viol ated
the ternms of his supervised release by failing to nmaintain
enpl oynent and by unlawfully possessing and using a controlled

subst ance, thereby requiring revocation of his supervised rel ease

“6Gagnon v. Scarpelli, 411 U S. 778, 782 n.5 (1973).

4’See generally United States v. Pierre, 47 F.3d 241, 243
(7th Gr. 1995 ("A court cannot resolve scientific controversies
by | ooking witnesses inthe eye . . . . To find out whether
tests are accurate, one uses the nethods of science.").
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and justifying his sentence.*® |t is therefore unnecessary for us
to reach the issue whether the district court erred in admtting
t he additional evidence of MCorm ck's possession of narcotics.*
Concl uding for the foregoing reasons that the evidence which we
here find to have been properly admtted was sufficiently reliable
and probative))and at nost harmessly violated MCormck's
confrontation right))to support revocation of supervised rel ease
and inposition of an additional sentence of two years, we affirm
the judgnent of the district court in all respects.

AFFI RVED.

48See Morrissey, 408 U.S. at 484 (requiring evidence be
sufficient to "assure that the finding of a parole violation [is]
based on verified facts").

“°We are troubled by the district court's apparent adni ssion
of Oficer Velasquez' testinony regarding the CI. Had that been
the only evidence of McCorm ck's drug possession, we are
confident that the district court would have erred in relying on
it as conpetent evidence, see Farrish v. Mssissippi State Parole
Bd., 836 F.2d 969 (5th Cr. 1988), unless, of course, the court
made a specific finding that good cause excused the Cl from
testifying, see Murrissey, 408 U. S. at 489.
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