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Appeal from the United States District Court for the Wstern
District of Texas.

Bef ore REAVLEY, GARWOOD and EMLIO M GARZA, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Margo Neff appeals fromthe district court's entry of summary
judgnent on her clains against American Dairy Queen Corporation
("ADQ') under the Anericans with Disabilities Act, 42 U S.C. 88
12101- 12213 (West Supp. 1995) ("ADA"). W affirm

I

ADQ owns the federally registered "Dairy Queen" trade nane and
various trademarks and service nmarks used in connection with the
operation of |icensed Dairy Queen stores. ADQ through franchise
agreenents with franchi sees throughout the United States, |icenses
franchisees to establish and operate Dairy Queen retail stores.
Among those franchisees is R & S Dairy Queens, Inc., a Texas
corporation that owns two Dairy Queen stores in San Antoni o, one
| ocated at 13122 Nacogdoches (the "Nacogdoches Store"), and the
other located at 9726 Perrin Beitel (the "Perrin Beitel Store")

(collectively, the "San Antonio Stores").



Margo Neff is disabled and requires a wheelchair to gain
mobility. Neff filed suit under section 308 of the ADA, 42 U S.C
8§ 12188(a) (1988), alleging that ADQ had viol ated section 302 of
the ADA, 42 U S. C 8§ 12182, by failing to nake the San Antonio
Stores accessible to her.!? In her conplaint, Neff pointed to
nunmerous barriers that she alleged nmade the San Antonio Stores
i naccessi ble to the disabled. Neff sought an injunction requiring
ADQ to nodify "its"2 San Antonio Stores to elimnate the all eged
barriers, a declaratory judgnent concerning ADQ s violation of the
ADA, and attorneys' fees.?

ADQ noved for summary judgnent on the grounds that it did not
own, | ease, or operate the San Antoni o Stores and t herefore was not
responsible for renoving the alleged barriers. Its sunmary
j udgnent pleadings included an affidavit by ADQ s Vice President

for Franchise Operations stating that ADQ neither owned nor

1Section 302(a) provides that "[n]o individual shall be
di scrim nated agai nst on the basis of disability in the full and
equal enjoynent of the goods, services, facilities, privileges,
advant ages, or accommodations of any place of public
accommodati on by any person who owns, |eases (or |eases to), or
operates a place of public accommobdation.” 42 U S. C. § 12182(a).
Section 302(b)(2)(A) (iv) further provides that such
discrimnation includes the "failure to renove architectura
barriers, and conmmunication barriers that are structural in
nature, in existing facilities, ... where such renoval is readily
achievable." 42 U S.C 8§ 12182(b)(2)(A) (ivVv).

2ln her conplaint, Neff alleged that ADQ "owns" the San
Antoni o Stores.

3Neff al so sought certification of a class of disabled
consuners who were unable to access the San Antonio Stores. Neff
later filed a notion for class certification, which the district
court denied as noot when it granted ADQ s notion for sunmary
judgnment. Neff nmakes no argunent regarding class certification
on appeal .



operated the San Antonio Stores. ADQ also offered copies of the
franchi se agreenents between ADQ and R & S Dairy Queens relating to
the San Antonio Stores. According to ADQ the agreenents
established as a matter of lawthat it did not "operate" the stores
wi thin the neani ng of section 302.

In response, Neff contended that the terns of the franchise
agreenent between ADQ and R & S Dairy Queens regarding the
Nacogdoches Store supported her clai mthat ADQ retained sufficient
control over the operation of the San Antonio Stores to nmake it an
"operator"” of the stores for the purposes of section 302.

The district court granted summary judgnent, see Neff v.
American Dairy Queen, Inc., 879 F.Supp. 57 (WD. Tex.1994),
concluding that the Nacogdoches Store franchise agreenent
established no nore than that ADQ held the power to veto
nodi fications to the store's facilities, and that this anount of
control was insufficient to bring ADQwi thin the scope of section
302. Neff appeals from the district court's entry of summary
judgnent, contending that the existence of genuine issues of
material fact regarding whether ADQ "operates" the San Antonio
St ores shoul d have precluded summary judgnent on her ADA clains.*

I
W review a district court's grant of summary judgnent de

novo, applying the sane standard as did the district court.

“The United States has filed an am cus curiae bri ef
supporting Neff's position, and the International Franchise
Associ ation has filed an am cus curiae brief supporting ADQ s
posi tion.



McDani el v. Anheuser-Busch, Inc., 987 F.2d 298, 301 (5th G r.1993).

W "review the facts drawing all inferences nost favorable to the
party opposing the nmotion." Reid v. State Farm Mut. Auto. Ins.
Co., 784 F.2d 577, 578 (5th Cir.1986). Summary judgnent is

appropriate when the summary judgnent record denpnstrates "that
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of law"
Fed. R Cv.P. 56(c); accord Anderson v. Liberty Lobby, Inc., 477
U S. 242, 247-48, 106 S.Ct. 2505, 2509-10, 91 L.Ed.2d 202 (1986);
Fraire v. Cty of Arlington, 957 F.2d 1268, 1273 (5th Cr.1992),
cert. denied, --- US ----, 113 S.C. 462, 121 L.Ed.2d 371 (1992).
"If the noving party neets the initial burden of show ng that there
is no genuine issue of material fact, the burden shifts to the
non-novi ng party to produce evidence or designate specific facts
show ng the existence of a genuine issue for trial." Engstromyv.
First Nat'l Bank, 47 F.3d 1459, 1462 (5th Cr.1995), petition for
cert. filed, 63 U S.L.W 3892 (U.S. June 12, 1995) (No. 94-2025).
A

Neff argues that summary judgnent was i nappropriate in this
case because genui ne i ssues of material fact exist regarding ADQ s
control over the restaurants in question. This argunent raises the
question of whether the issue that Neff and ADQ di spute is one of
fact or one of law.® The only issue in dispute between the parties

is whether ADQ s contractual rights under the Nacogdoches Store

The United States specifically argues that the question is
one of fact.



franchi se agreenent denonstrate that ADQ "operates” the San Antoni o
Stores. Neff's only sunmary judgnent evidence, and the only basis
for her claimthat ADQ "operates" the San Antonio Stores, is the
Nacogdoches Store franchi se agreenent, and "[t]he interpretation of
an unanbi guous contract is a question of |aw' which we review de
novo. Exxon Corp. v. Crosby-M ssissippi Resources, Ltd., 40 F. 3d
1474, 1481 (5th G r.1995). Neff has not alleged that the
Nacogdoches Store franchi se agreenent is anbi guous. |ndeed, the
parties do not dispute the neaning of the terns of the agreenent at
all; rather, they dispute whether the control provided for in the
agreenent nmakes ADQ an "operator” of the store for the purposes of
section 302, again a question of |aw which we review de novo. See
Mat agorda County v. Russell Law, 19 F.3d 215, 217 (5th G r.1994)
("We review the district court's |egal decisions, including the
proper interpretation of a statute, de novo."). Consequently, we
hol d t hat because the disputed issue in this case is purely |legal,

it was appropriately resolved through sunmary judgnent.?®

8l n support of her argunent that the existence of genuine
i ssues of material fact should have precluded the district court
fromrendering sunmary judgnment, Neff cites Drexel v. Union
Prescription Centers, Inc., 582 F.2d 781 (3d Cir.1978). In
Drexel, the Third Crcuit applied the Rule 56(c) sunmary judgnment
standard to an i ssue of state agency |aw that involved an
interpretation of a franchise agreenent. A wongful death
plaintiff contended that the franchi sor exercised sufficient
control over the franchisee retail store such that it "operated"
the store, thus rendering the franchisor potentially |iable for
the torts of its franchisee. The court treated the question of
whet her the franchi se agreenent created an agency rel ationship as
one of fact and interpreted the agreenent in the |ight nobst
favorable to the nonnovant. See id. at 788-89. Although the
court's reasoning is not entirely clear, the court did hold that
the franchi se agreenent was anbi guous, id. at 788, raising the
factual issue of what the parties intended it to nean, id. In
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B

Neff's appeal thus presents a narrowy defined i ssue of first
I npr essi on: whet her a franchisor with [imted control over a
franchisee's store "operates a place of public accomobdation”
within the neani ng of section 302(a).’ Section 302(a) provides in
pertinent part that "[n]o individual shall be discrim nated agai nst
on the basis of disability in the full and equal enjoynent of
[the] facilities ... or accommobdations of any place of public
accommodat i on by any person who owns, |eases (or |eases to),!® or
operates a place of public accommodation.” (enphasi s added).
Because the ADA does not define the term "operates," we "construe
it in accord with its ordinary and natural neaning." Smth v.
United States, --- U S ----, 113 S.C. 2050, 2054, 124 L. Ed. 2d 138
(1993); see also Perrin v. United States, 444 U S. 37, 42, 100
S.C. 311, 314, 62 L.Ed.2d 199 (1979) ("A fundanental canon of
statutory construction is that, unless otherw se defined, words

wll be interpreted as taking their ordinary, contenporary, conmon

any event, to the extent that Drexel is inconsistent with our
holding in this case, we decline to followits reasoning.

Neff also cites two state cases in support of her
argunent that material facts precluded summary judgnent:
Singleton v. International Dairy Queen, Inc., 332 A 2d 160
(Del . Super. Ct.1975), and Anerican Dairy Queen Corp. V.
Taxation & Revenue Departnent, 93 NM 743, 605 P.2d 251
(Ct.App.1979). Neither case relates to ADA liability or
applies the federal standard for summary judgnent, however,
and we decline to follow them

The parties do not dispute that the San Antonio Stores are
pl aces of public accommobdati on.

8The parties agree that ADQ does not own the prem ses in
question or lease themto R & S Dairy Queens.
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meani ng."). To "operate,” in the context of a business operation,
means "to put or keep in operation,” The Random House Coll ege
Dictionary 931 (Rev. ed. 1980), "[t]o control or direct the
functioning of," Webster's Il: New Ri verside University Dictionary
823 (1988), "[t]o conduct the affairs of; rmanage," The Anmerican
Heritage Dictionary 1268 (3d ed. 1992).

Neff argues that the terns of the Nacogdoches Store Franchi se
Agreenent denonstrate that ADQ exercises sufficient control over
the San Antonio Stores to bring ADQ wthin the scope of section
302. We hold that the relevant inquiry in a case such as this one
is whether ADQ specifically controls the nodification of the
franchises to inprove their accessibility to the disabled. Cf.
Carparts Distribution Center, Inc. v. Autonotive Wholesalers'
Ass'n, 37 F.3d 12, 16-18 (1st Cr.1994) (interpreting "enpl oyer" as
used in Title I of ADA by looking to defendant's control over
al l egedly di scrimnatory deni al of enpl oyee benefits). Al though we
have found no circuit court of appeals case law interpreting the
scope of "operates" as used in 8§ 302 of the ADA, the existing
district court authority is consistent with our approach. Al |
three district courts that have addressed the question of ADQ s
liability for allegedly discrimnatory conditions at franchisee
stores have concluded that ADQ does not "operate" the stores for
t he purposes of § 302, and all three | ooked to ADQ s authority over
structural nodifications to the franchi see stores in reaching their
concl usi ons. See Young v. Anerican Dairy Queen, Inc., 1994 W
761233, *2 (N.D. Tex.1994); Neff v. Anerican Dairy Queen, Inc., 879



F. Supp. 57, 60 (WD. Tex.1994); Al onzo v. Bayside Restaurant Co.
C. A No. C94-103, slip op. at 4 (S.D. Tex.1994).°

Neff and the United States point to nunmerous non-structural
aspects of the San Antoni o Stores' operations that they contend ADQ
controls, such as accounting, personnel uni fornms, use of
trademar ks, etc. While ADQ s control over these aspects nay be
rel evant in other contexts, we hold that because it does not relate
to the allegedly discrimnatory conditions at the San Antonio
Stores, it does not bear on the question of whether ADQ "operates"
the franchises for the purposes of the ADA s prohibition on
discrimnation in public accommobdati ons. | nstead, the rel evant
question in this case is whether ADQ according to the terns of its
franchi se agreenents with R& S Dairy Queens, controls nodification
of the San Antonio Stores to cause themto conply with the ADA

Neff points to the foll owi ng | anguage i n t he Nacogdoches Store

franchi se agreenment to support her position that ADQ controls the

°l'n addition, two district courts have interpreted
"operates” in the context of hospital operations consistently
W th our approach to the question in the context of franchise
store operations. In Howe v. Hull, 873 F. Supp. 72 (N.D. Chio
1994), the court held that a physician "operated" a hospital
because he exercised sole discretion over the allegedly
discrimnatory decision not to admt a patient with AIDS. The
court specifically focused on the physician's authority over the
allegedly discrimnatory act. I1d. at 77-78. In Aikins v. St.
Hel ena Hosp., 843 F. Supp. 1329 (N.D.Cal.1994), the court held
that a physician who worked at a hospital as an independent
contractor did not "operate" the hospital in question. The
plaintiff in Aikins, the deaf wife of an energency room pati ent,
conpl ai ned that the hospital had discrimnated agai nst her by
failing to provide her with an interpreter. The court held that
t he physician defendant did not "operate" the hospital because,
as an i ndependent contractor, he exercised no authority over the
hospital's policy on the use of interpreters. 1d. at 1335.
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San Antoni o stores: '

B. Conpany neakes available to its licensees a system to
establish, equip and operate a retail store facility as part
of the "Dairy Queen" system using distinctive, uniform and

approved designs, equipnment, supplies ... which Licensee
desires to adopt and use to operate a "Dairy Queen" retai
store ... in accordance with this Agreenent and the system

standards and requirenents established and periodically
revised by the Conpany....

5.1 The retail Store shall be constructed and equi pped in
accordance wth Conpany's approved specifications and
standards in effect at the tinme pertaining to design and
| ayout of the building, and as to equipnent, inventory,
si gnage, fixtures, |ocation and desi gn and accessory features.
Li censee shal |l not comrence construction of the Store until he
has received the witten consent of Conpany to his building
pl ans.

5.2 Any repl acenent, reconstruction, addition or nodification
inbuilding, interior or exterior decor or inmage, equi pnent or
signage, to be made after Conpany's consent is granted for
initial plans, whether at the request of Licensee or of
Conpany, shal | be mde in accordance wth witten
specifications which have received the prior witten consent
of Conpany, which shall not be unreasonably w thhel d.

5.3 The building, equipnment and signage enployed in the
conduct of Licensee's business shall be mintained in
accordance with requirenents established periodically by
Conpany, or reasonable, specific lists prepared by Conpany
based upon periodic inspections of the prem ses by Conpany's
representatives. Wthin a period of ninety (90) days after
the recei pt of any particul ar mai nt enance |ist, Licensee shal
effect the itens of maintenance designated therein including
the repair of defective itens and/or the replacenent of
unrepairable or obsolete itens of equipnent and signage.
Routi ne maintenance shall be conducted in accordance wth
general schedul es published by Conpany.

6.7 Li censee shall adopt and use as his continui ng operati onal
routine the standard "Dairy Queen" nmanagenent system as

Nef f has not identified, either bel ow or on appeal, any
| anguage in the Perrin Beitel Store franchise agreenent to
support her claimthat ADQ "operates” the Perrin Beitel Store.
The Perrin Beitel Store franchise agreenent is nore limted in
scope than the Nacogdoches Store agreenent, and it contains none
of the provisions to which Neff points in support of her argunent
regardi ng ADQ s control over the Nacogdoches Store.

9



prescribed in the Store Managenent Operations Mnual,
including Conpany's standards wth respect to product
preparati on, nerchandising, enployee training, equipnent and
facility mai ntenance and sanitation. Conpany wll revise the
Manual and these prograns periodically to neet changing
conditions of retail operation in the best interest of "Dairy
Queen" retail stores.....
Record on Appeal, vol. 1, at 183-86. However, we agree with the
district court that this |anguage does not establish sufficient
control on ADQ s part such that ADQ can be said to "operate" the
San Antoni o stores. Paragraph B is sinply a general statenent
regardi ng the purpose of the agreenent, and even it nakes clear
that R & S Dairy Queen, not ADQ wll "operate" the store.
Paragraph 5.1 provides for the greatest |evel of control over the
accessibility of the Nacogdoches Store to the disabled, but it
relates to the construction of the store, and it is undi sputed that
t he Nacogdoches store was constructed and equi pped before the ADA
was enacted. Consequently, even if ADQ "operated” the store with
respect to its construction, such operation is irrel evant because
the issue in Neff's case i s whet her ADQ "operates" the San Antonio
Stores with respect to the renoval of existing architectural
barriers. 1In addition, ADQ s pre-ADA control over the San Antonio
Stores cannot formthe basis of Neff's discrimnation clai mbecause
the ADA is not to be given retroactive effect. See Burfield v.
Brown, More & Flint, Inc., 51 F.3d 583, 588 (5th G r.1995)
(hol ding that enploynent discrimnation claimwas barred because
"[t]he ADA is not retroactive and it does not apply to actions

all egedly taken prior to the effective date of the Act").

Paragraph 5.2, the only paragraph that relates to

10



nmodi fications to the structure of the Nacogdoches Store, sinply
provi des that ADQ may di sapprove any proposed nodifications to the
Nacogdoches Store buil ding and equi pnent. Wile this does anobunt
to a limted form of control over structural nodifications, we
agree with the district court that this right, whichis essentially
negative in character, cannot support a hol di ng that ADQ "operates"
t he Nacogdoches Store with respect to its renoval of architectural
barriers to the disabled. W note that Neff has not alleged or
of fered any sunmary j udgnent evi dence to show that ADQ has wi t hheld
its consent to proposed nodifications to the Nacogdoches Store
designed to bring it into conpliance with the ADA

Inits brief, Neff specifically enphasizes paragraphs 5.3 and
6.7. Paragraph 5.3 refers to building and equi pnent nai ntenance
and not the nodification of the store structure or renoval of
architectural barriers. ADQs control in this regard, while nore
relevant than its control over enployee uniforns, accounting
standards, etc., is not directly relevant to the Neff's suit.
Neff's conplaint is not based on R & Ss failure to perform
mai nt enance on the Nacogdoches Store building or equipnent;
rather, she conplains of the equipnent itself. Further, while
Par agraph 5.3 does provide that such mai nt enance nust be conduct ed
i n accordance with ADQ establi shed mai ntenance lists, Neff has not
all eged, or offered any summary judgnent evidence to show, that
these lists prevent R & S from nodi fying the Nacogdoches Store to
bring it into conpliance with the ADA

Paragraph 6.7 states that R & S nust adhere to the routine
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prescribed by ADQ s "Store Managenent Operations Manual," through
whi ch ADQ sets standards for "product preparation, nerchandi sing,
enpl oyee training, equi pnent and facility rmaintenance and
sanitation.”" The effect of this provision is simlar in kind to
the effect of Paragraph 5. 3. It does not relate to the
nmodi fication of the physical structure or accessibility of the
Nacogdoches Store, and Neff has not alleged or offered sunmary
judgnent to show that the Store Mnagenent Operations Manual
prevents R & S Dairy Queens from nmaki ng such nodifications.

In sum while the terns of the Nacogdoches Store franchise
agreenent denonstrate that ADQ retains the right to set standards
for building and equi pnrent nmaintenance and to "veto" proposed
structural changes, we hold that this supervisory authority,
wthout nore, is insufficient to support a holding that ADQ
"operates,"” in the ordinary and natural neaning of that term the

Nacogdoches Store. 12

1At oral argunent, Neff also pointed to paragraphs 11.1 and
11.2 of the agreenent, which allow ADQ to term nate the agreenent
in case of breach. The right to term nate, however, does not
grant ADQ additional control over the nodification of the
Nacogdoches Store to increase its accessibility to the disabled
beyond ADQ s underlying contractual rights with respect to such
nodi fi cations.

12\ note that a recent Second Circuit case may suggest a
di sagreenent with our reasoning. In Staron v. MDonal d' s Corp.
51 F.3d 353 (2d Cir.1995), the court addressed the question of
whet her a ban on snoking was a "reasonabl e accommobdati on"
required by the ADA. See 42 U S. C. 8 12182(b)(2)(A(ii). In
that case, the plaintiffs sued McDonal d' s Corporation and Burger
King Corporation alleging that the two corporations' policies of
permtting snmoking in "their" restaurants violated the ADA. The
plaintiffs sought an injunction requiring the defendants to
"establish a policy of prohibiting snoking in all of the
facilities they own, |ease or operate."” Staron, 51 F.3d at 355.
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Because Neff rested her claim that ADQ "operates"” the San
Antoni o stores exclusively on the terns of the Nacogdoches Store
franchi se agreenent, and did not allege that ADQ has prevented R &
S Dairy Queens fromconplying wwth the ADA, either as a practical
matter or by exercisingits rights under its franchi se agreenents, 3
we hold that ADQ net its burden under Rule 56(c) inits notion for
summary judgnent. ADQ established the absence of a genuine issue
of material fact and further that it was entitled to judgnent as a
matter of |aw based on the terns of its franchise agreenents with
R & S Dairy Queens. Because Neff offered no summary judgnment
evi dence other than the Nacogdoches Store franchise agreenent in
response to ADQ s notion, we further hold that Neff's sunmary

j udgnent evidence was insufficient to raise a genuine issue for

In its opinion, the Second Circuit alludes to an earlier
di sposition of a notion by MDonal d' s Corporation:

On the sane day that the district court granted the
nmotions to dismss, MDonald s announced a new policy
prohi biting snoking in all of its corporate
owned- and- operated restaurants. The snoking ban did
not extend to its franchised restaurants. MDonald's
then submitted a notion to this court to dismss
plaintiffs' appeal as noot. This court denied the
notion on June 21, 1994.

|d. However, the court did not state on what grounds
McDonal d's policy change did not render the case noot, and
the court's opinion contains no further discussion regarding
the propriety of holding McDonal d' s responsi ble for the
snoki ng policy at the franchi see restaurants.

BAs we noted above, Neff does not contend that ADQ has
prevented R & S Dairy Queens fromrenoving architectural barriers
by refusing to approve nodifications to the restaurants or
promul gating a policy preventing such nodifications. |ndeed, ADQ
of fered nunerous exhibits docunenting its efforts to encourage
franchi sees to conply with the ADA

13



trial.

Neff and the United States argue that to exclude ADQ fromthe
scope of section 302(a) would be inconsistent wth the canon of
construction requiring courts to interpret civil rights statutes
liberally to effectuate their renedi al purposes. See, e.g., Gates
v. Collier, 616 F.2d 1268, 1275 (5th Cr.1980) (liberally
interpreting Gvil R ghts Attorneys' Fee Awards Act), rehearing
granted in part on other grounds, 636 F.2d 942 (5th Cr.1981);
United States v. DeRosier, 473 F.2d 749, 751 (5th G r.1973)
(liberally interpreting Cvil R ghts Act of 1964). Even assum ng
the canon applies in this context, we hold that Neff's
interpretation of the term"operates" would require nore than just
a liberal construction of that term Neff's argunent in this case
would require us to bend "operates" too far beyond its natural
meaning for us to rely on the canon of statutory interpretation
requiring that we interpret civil rights legislation liberally.?

Furthernmore, we fail to see how our interpretation of
"operates” to exclude ADQ under the circunstances involved in this
case wll interfere wth the renedial purposes of the ADA
Assum ng conditions at the San Antonio stores do not conply with
the ADA, it is Neff's decision not to sue the owner and operat or of

those stores, R & S Dairy Queens, that will prevent her from

14Cf. EECC v. AIC Security Investigations, Ltd., 55 F.3d
1276, 1281-82 (7th G r.1995) ("W do not doubt that the
enpl oynent discrimnation statutes have broad renedi al purposes
and should be interpreted liberally, but that cannot trunp the
narrow, focused conclusion we draw fromthe structure and | ogic
of the statute. A liberal construction does not nean one that
flies in the face of the structure of the statute.").
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obt ai ning the injunction she seeks.

Neff also argues that because a franchisor is held

responsi ble under the Gvil R ghts Act, a franchisor is held

responsi bl e under the ADA. This argunent fails on several |evels.
First, it depends on Neff's premse that "the Title IIl [of the
ADA] rights and renedi es are the sane as those rights and renedi es
avail able under the Cvil R ghts Act of 1964." However, the
statutory provision Neff cites for this proposition states only

that the renedi es avail abl e under the ADA shall be the same as the

5Because Neff seeks only injunctive relief, it is curious
why Neff elected to name ADQ rather than R & S Dairy Queens, the
nore | ogical defendant to an ADA suit over the accessibility of
the San Antonio Stores. However, the answer may lie in 88
302(b)(2)(A) (iv) and 301(9)(C) of the ADA, 42 U. S.C. 88
12182(b) (2) (A)(iv), 12181(9)(C) . Section 302(b)(2)(A) (iv)
defines discrimnation in public accommobdations to include "a
failure to renove architectural barriers, and communication
barriers that are structural in nature, in existing facilities,
... where such renoval is readily achievable.” 42 U S C 8§
12182(b) (2) (A (iv). Section 301(9)(C, in turn, defines "readily
achi evabl e" as foll ows:

The term"readily achi evabl e" neans easily
acconpl i shable and able to be carried out w thout nuch

difficulty or expense. |In determ ning whether an
action is readily achievable, factors to be considered
i ncl ude—

(B) the overall financial resources of the covered
entity....

42 U.S.C. § 12181(9)(C) . Consequently, the scope of the
injunctive relief available to Neff if she proves a
violation of the ADA will depend in part on the financial
strength of the defendant agai nst which she proceeds.

Still, while our holding excluding ADQ fromthe scope
of 8§ 302 with respect to the San Antonio Stores may limt
the actual relief available to Neff, it wll not hurt her

ability to conpel R & S Dairy Queens to nake "readily
avai |l abl e" structural changes to the San Antoni o stores.
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remedi es available under the Cvil R ghts Act. See 42 U.S.C. 8
12188(a)(1l). Second, because the Cvil R ghts Act does not define
the scope of defendants who nmy potentially be liable wth
reference to who "operates” a public accommopdation, Cvil R ghts
Act cases are unlikely to be informative on the neaning of that
term Third, the two cases on which Neff relies to argue that
franchisors "are liable" under the GCvil R ghts Act, Wheeler v.
Hurdman, 825 F.2d 257 (10th G r.1987), cert. denied, 484 U S. 986,
108 S.Ct. 503, 98 L.Ed.2d 501 (1987), and Bradley v. Pizzaco, 7
F.3d 795 (8th G r.1993), are factually distinguishable.?®
11
For the foregoing reasons, we AFFIRM the district court's

order granting ADQ s notion for sunmary judgnent.

I n Wheeler, the Tenth Crcuit held that a general partner
was not an "enployee" within the neaning of Title VII, the ADEA,
and the Equal Pay Act. id. at 277 ("For the reasons stated
above, we hold that bona fide general partners are not enpl oyees
under the Anti-Discrimnation Acts."). The only issue before the
court in Bradley was whether the defendants had established a
busi ness justification defense for enforcing an allegedly
discrimnatory "no beard" policy. One of the defendants was a
franchi sor, Dom no's Pizza, Inc., but the court did not address
the basis for Domno's liability under Title VII. However, the
court's recitation of the facts denonstrates that the allegedly
discrimnatory "no beard" policy was "established nationw de by
[the] franchisor, Domno's Pizza, Inc.," id. at 796, and thus was
a direct result of an affirmative act by the franchisor.
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