IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50507

In re Raynond Clay and Scott C ay, d/b/a The Enporium

Petitioners.

On Petition for Wit of Mandanus to the
United States District Court for the Western District of Texas

(Cct ober 3, 1994)

Bef ore H G3 NBOTHAM SM TH, and STEWART, G rcuit Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:

Raynond and Scott Cay want a jury trial, but not in
bankruptcy court. The C ays seek a wit of mandanus to prevent the
bankruptcy court from conducting a jury trial in various core
proceedi ngs. The argunent is that Congress cannot constitutionally
enpower non-Article 11l bankruptcy judges to hold jury trials
W thout the parties' consent. Because the applicable statute may
fairly be read as not granting such authority, we say only that
such a congressional effort would be dubi ous at best.

The trustee for the bankruptcy estate of Heelco Corporation
filed a conplaint in the U S. Bankruptcy Court for the Wstern

District of Texas. The conplaint sought turnover and avoi dance of



preferenti al and f raudul ent transfers and post - petition
transactions with petitioners, the d ays. The Clays filed jury
demands in the bankruptcy court. 1In the district court, the d ays
filed a nmotion to withdraw the reference of the case from the
bankruptcy court.

The bankruptcy court found that the Cays had a Seventh
Amendnent right to a jury trial and that the clainms involved were
core proceedings. The court also held that it had the authority to
conduct a jury trial and had no authority to decline a reference
fromthe district court.

On June 28, 1994, the district court entered an order denying
the Cays' notion to withdraw the reference from the bankruptcy
court. It concluded that bankruptcy judges have the power to
preside over jury trials in core proceedings. The Cays then filed
this petition for wit of nmandanus.

The parties do not dispute the core nature of the proceedi ngs
or the Clays' right to a jury trial. Nor do they contest the
propriety of reviewvia petition for wit of mandanmus. Cf. La Buy

v. Howes Leather Co., 352 U S 249 (1957) (upholding use of

mandanus to vacate referral of cases to special master). The sole
issue presented is whether the bankruptcy judge has the
constitutional and statutory authority to conduct the jury trial
w t hout the consent of the parties. Because the constitutional
question influences the interpretation of the statute, we first

address the Constitution.



| .

A
The Anerican colonists suffered greatly under judges
controlled by King George I1l. They listed this grievance in the
Decl arati on of Independence: "He has made Judges dependent on his
WIIl alone, for the Tenure of their Ofices, and the Amount and
Paynent of their Salaries." Declaration of |ndependence para. 11
(U.S. 1776). The Franmers nmade judicial independence a cornerstone

of our judicial system The Federalist Papers stressed the need

for lifetime tenure and salary protection for judges. "Periodical
appoi nt nents, however regul ated, or by whonsoever nade, would, in
sone way or other, be fatal to [the <courts'] necessary
i ndependence." The Federalist No. 78, at 471 (Al exander Ham | ton)
(Adinton Rossiter ed., 1961). "Next to permanency in office,
not hing can contribute nore to the i ndependence of the judges than
a fixed provision for their support. . . . In the general course

of hunman nature, a power over a man's subsi stence anmpunts to a

power over his will." The Federalist No. 79, at 472 (Al exander
Ham | t on).
The Franmers guarded agai nst this danger in Article Il of the

Consti tution:

The judicial Power of the United States, shall be
vested in one suprene Court, and in such inferior Courts
as the Congress may from tinme to tinme ordain and
establish. The Judges, both of the suprene and inferior
Courts, shall hold their Ofices during good Behaviour,
and shall, at stated Tines, receive for their Services,
a Conpensation, which shall not be dimnished during
their Continuance in Ofice.

US Const. art. IIl, 8 1. 1In other words, only judges who enjoy
3



life tenure and protection against salary cuts can exercise "[t]he

judicial Power of the United States.” Northern Pipeline Constr.

Co. v. Marathon Pipe Line Co., 458 U S. 50, 59 (1982) (Brennan, J.,

plurality opinion).
These guarantees insure independence from |egislative and

executive influence, pronote public confidence in judicial

integrity, attract well qualified jurists to the bench, and
i nsul ate judges from pressure by other judges. 1d. at 57-60 & n.
10; The Federalist No. 78 (Al exander Ham lton). Courts and

comentators focus on the inportance of insulating judges from
Congress and the Executive Branch. But as Chief Judge Kaufman
noted, "it is equally essential to protect the i ndependence of the
i ndi vi dual judge, even fromincursions by other judges. The heart
of judicial independence, it mnust be understood, is judicial
individualism" and giving one judge power over another chills

judicial individualism Irving R Kaufrman, Chilling Judicial

| ndependence, 88 Yale L.J. 681, 713 (1979). A judge nust be free

to decide a case according to the law as he sees it, wthout fear
of personal repercussion or retaliation fromany source.

Despite the absolute |anguage of Article IIl, the Suprene
Court has carved out three exceptions for so-called Article |
| egislative courts, which need not enjoy life tenure or salary
protection. First, Congress may create | egi slative courts for U. S.
territories and the District of Colunbia, because Articles | and IV
of the Constitution give Congress plenary power over these

geogr aphi ¢ encl aves. Mar at hon, 458 U.S. at 64-65 (Brennan, J.,



plurality opinion); Palnore v. United States, 411 U S. 389, 407

(1973) (District of Colunbia); Anerican Ins. Co. v. Canter, 26 U S.

(1 Pet.) 511, 546 (1828) (territories). Second, courts-nartia
need not conformto Article Ill's requirenents, because Congress
and the Conmander-in-Chief have extraordinary leeway in mlitary
affairs. Mar at hon, 458 U S. at 66 (Brennan, J., plurality
opi nion); Dynes v. Hoover, 61 U S. (20 How.) 65, 79 (1857). Third,

Article | courts may hear cases involving "public rights,"” which
are rights against the governnent or closely intertwwned with a

regul atory schene. Thomas v. Union Carbide Agric. Prods., 473 U S.

568, 593-94 (1985); Marathon, 458 U S. at 67-70 (Brennan, J.
plurality opinion). The rationale underlying the public rights
exception is that because "Congress [was] free to commt such
matters conpletely to nonjudicial executive determ nation

there can be no constitutional objectionto Congress' enployingthe
| ess drastic expedient of commtting their determnation to a
| egi slative court or an adm ni strative agency." Marathon, 458 U. S.

at 68 (Brennan, J., plurality opinion) (citing Crowell v. Benson,

285 U. S. 22, 50 (1932)); see also Murray's Lessee v. Hoboken Land

& I nprovenent Co., 59 U. S. (18 How. ) 272, 284 (1855).

Regardl ess of whether a case involves territories, the

mlitary, or public rights, an Article IIl court may enploy non-
Article I'll adjuncts, such as special nmasters and magi strates. The
only imtation is that the Article IIl court nust retain "'the
essential attributes of the judicial power."'" Marathon, 458 U S.

at 77-81 (Brennan, J., plurality opinion) (quoting Crowell, 285



U S at 51).

In Marathon, the Suprene Court struck down the schene of
bankruptcy courts set up by the Bankruptcy Act of 1978. Bankruptcy
courts had the power to preside over jury trials, issue declaratory
judgnents, issue wits of habeas corpus, and i ssue orders, process,
and judgnents. Their judgnents were reviewable under the clearly
erroneous standard. The plurality relied upon these facts in
concluding that district courts had not retained "the essential
attributes of the judicial power." 1d. at 87 (internal quotation
marks omtted). The plurality also concluded that the courts were
not public rights courts because they handl ed noncore proceedi ngs
between private parties. Id. at 71. The concurring Justices
agreed that the bankruptcy courts were not adjuncts because of the
deferential standard of review Id. at 91 (Rehnquist, J.,
concurring in the judgnent). They noted that the exercise of
jurisdiction did not involve public rights, because Engli sh conmon-
| aw courts heard such clains in the eighteenth century. "No nethod
of adjudication is hinted, other than the traditional common-I|aw
nmode of judge and jury." 1d. at 90.

In the wake of Marathon, Congress passed the Bankruptcy
Amendnent s and Federal Judgeship Act of 1984 (BAFJA). Pub. L. No.
98-353, 98 Stat. 333 (codified as anended in scattered sections of
USC titles 5, 11, and 28). Even after BAFJA, bankruptcy courts
do not satisfy the requirenents of Article Ill: they serve
fourteen-year terns, are renovable for cause, and enjoy no

protection from salary cuts. See 28 U.S.C 8§ 152(a)(1), (e)



Mar at hon suggested that core proceedings "may well be" cases
involving public rights, and BAFJA responded to Article 111
concerns by restricting bankruptcy courts to core proceedi ngs. 28

US C 8§ 157(b); Marathon, 458 U S. at 71 (Brennan, J., plurality

opi ni on). Congress also styled bankruptcy courts as adjuncts
| abeling them"a unit of the district court.” 28 U S.C. § 151.
B
An Article 11l court nmay not delegate "'the essentia

attributes of the judicial power to an adjunct. Marathon, 458
US at 77 (Brennan, J., plurality opinion) (quoting Crowell, 285

U S at 51). The authority to conduct a jury trial is an essenti al

attribute. 1In noting that bankruptcy courts have all of the usual
powers of district courts, the very first power listed by the
Mar at hon plurality was the authority to conduct jury trials. 1d.

at 85. In Schor, the Court distinguished Marathon on this ground,
uphol ding the CFTC s authority because the CFTC cannot hold jury

trials or issue wits of habeas corpus. CFTC v. Schor, 478 U. S

833, 853 (1986). Cf. Gomez v. United States, 490 U.S. 858 (1989)

(construing statute as forbidding nagistrates to conduct
nonconsensual voir dire, to avoid serious constitutional questions

under Article Ill); United States v. Ford, 824 F. 2d 1430, 1435 (5th

Cir. 1987) (en banc) (sane), cert. denied, 484 U S. 1034 (1988).

Jury trials are at the heart of "the judicial Power," as shown
by the Franmers' focus on juries. Article 11l itself guarantees

crimnal jury trials. Because colonial Anericans considered this



protection inadequate, they insisted on a Bill of Rights to cure
the deficiency. As a result, the Fifth, Sixth, and Seventh
Amendnent s enshrine the right to crimnal grand juries and cri m nal
and civil petit juries. Anericans considered juries vital to the
judiciary because juries check governnent overreachi ng, educate t he
citizens who serve on them Kkeep justice local, and permt popul ar
participation in the adm nistration of justice. Akhil R Amar, The

Bill of Rights as a Constitution, 100 Yale L.J. 1131, 1183-89

(1991) (collecting historical sources); Richard S. Arnold, Trial by

Jury: The Constitutional Right to a Jury of Twelve in CGvil Trials,

22 Hofstra L. Rev. 1, 15-17 (1993). For exanple, one colonia

theorist endorsed juries as "the 'lower judicial bench' in a
bi caneral judiciary"; another described them as "'the denocratic
branch of the judiciary power.'" Amar, supra, at 1189 (quoting
John Taylor of Caroline and the "Maryland Farner") (enphasis
omtted). Inshort, the Franers viewed jury trials as an essenti a

part of judicial power.

The inadequacy of district court review of jury trials is
fatal to delegation to adjuncts. |n upholding a nmagi strate's power
torule on a pretrial notion, the Court stressed the inportance of
de novo review in maintaining sufficient Article Il control over

an adjunct. United States v. Raddatz, 447 U. S. 667, 681-82 (1980);

see also Gonez, 490 U.S. at 875 n.29 (suggesting that Raddatz

requires that district court be able to rehear wi tnesses and deci de
for itself de novo). Mar at hon |i kew se enphasi zed the need for

anpl e review of an adjunct by an Article |11l court. 458 U. S. at 85



(Brennan, J., plurality opinion) (disapproving of clearly erroneous
standard of review of bankruptcy court judgnents); id. at 91
(Rehnquist, J., <concurring in the judgnment) (holding that
bankruptcy courts were not adjuncts because they were subject "only
[to] traditional appellate review').

De novo review is inconsistent with the Seventh Anmendnent,
which states: "[N o fact tried by a jury, shall be otherw se
reexam ned in any Court of the United States, than according to the
rules of the comon law." |In other words, the Seventh Amendnent
permts only ordinary appellate review, but Mrathon held that
ordinary appellate reviewdid not satisfy Article Ill. This court
has recognized the clash between Article Ill review of adjunct
proceedi ngs and Seventh Anendnent sanctity of jury verdicts: "The
reference [to a magistrate for jury trial] either effectively
denies the right to trial by jury, or inpermssibly abrogates the

decisive role of the district judge, or both." Ford v. Estelle,

740 F.2d 374, 380 (5th Gr. 1984).

De novo review by a district court is also inpossible in
practice, because a cold record cannot capture the atnosphere, the
expressions, the attitudes that are the marrow of a jury trial

Gonez, 490 U. S. at 874-75; United States v. Ford, 824 F. 2d at 1435-

36; see also Geras v. Lafayette Display Fixtures, Inc., 742 F.2d

1037, 1049 (7th Gr. 1984) (Posner, J., dissenting) (noting that
appellate review | eaves trial judge wide latitude in evidentiary
rulings, instructions, and conments). Only verbal acrobatics could

| abel the autononobus conduct of a trial as adjunct to anything.



C.

There is an argunent that while Congress treated bankruptcy
courts as adjuncts of district courts, they are defensible as
| egislative courts hearing public rights cases, based on Marathon's
statenent that core proceedings in bankruptcy "may well be a
"public right,' but [a noncore proceeding] obviously is not." 458
US at 71 (Brennan, J., plurality opinion). There is a related
argunent that core bankruptcy proceedi ngs are closely linked to the
bankruptcy regul atory schene and qualify as public rights cases for

t hat reason. See Uni on Carbide, 473 U S. at 594. W do not see

bankruptcy law as a "public regulatory schene" akin to the Federal
| nsecticide, Fungicide, and Rodenticide Act discussed in Union
Carbide. It provides process, procedures, and a forum but does
not (as would a public regulatory schene) inplenent policy choices
beyond the confines of cases brought to it. Resol vi ng di sputes
over conpensation was part of the conprehensive admnistrative
regi me of FIFRA

The public rights/private rights dichotony of Crowell and

Murray's Lessee i s a deceptively weak deci sional tool. Regardless,

it is unpersuasive here. The plurality in Mrathon spoke
tentatively because its remarks were dicta; the facts in Mrathon
i nvol ved a noncore proceedi ng based on a state-law contract claim
Moreover, the reasoning of the concurring Justices in Marathon
applies to any case involving a right to a jury trial. They held
that Marathon was not a public rights case because it was "the

stuff of the traditional actions at common law tried by the courts
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at Westmnster in 1789. . . . No nethod of adjudicationis hinted,
ot her than the traditional conmmon-|aw node of judge and jury." 458
U. S at 90 (Rehnquist, J., concurring in the judgnent). Regardless
of whether one characterizes a proceeding as core or noncore, a
case is not a public rights case if a litigant has a Seventh
Amendnent right to trial by jury.

The Court's readings of the Seventh Anmendnent confirm this
reasoning. The test for whether an Article Ill court is necessary
for an action at lawis the sane as the test for whether a party

has a Seventh Anmendnent right to a jury trial. G anfi nanci er a,

S.A v. Nordberg, 492 U S. 33, 53 (1989). Thus, in a suit that

woul d have been tried at common lawin England in 1789, a |itigant
has both a Seventh Anendnent right to a jury and an Article 11
right to an Article Il court.

W may sonetines fail to acknow edge the equitable roots of
certain bankruptcy cases and hence find a right to a jury trial
when we should not. Bankruptcy jurisdiction, which is largely
equitable, is nigh nutually exclusive of cases or controversies at
law in which there is a right to trial by jury. Congress, the
Executive Branch, and the courts nay choose to resol ve | egi sl ati ve,
executive, or equitable judicial disputes by using a "jury" even
t hough the Seventh Amendnent does not require it. When a non-
Article Ill court uses such an optional "jury," not only does the
Seventh Anendnment not forbid de novo review of the "jury's"

findings, see Capital Traction Co. v. Hof, 174 U S 1, 38-39

(1899), but the need for supervision by an Article |11l court may

11



necessitate de novo review. But cf. Peretz v. United States, 501

U S 923, 939 (1991) (treating Article Ill right to de novo review
as waivable). Optional "juries" in non-Article Ill courts are in
effect advisory juries for Article Il courts. But where a case or

controversy gives rise to a Seventh Amendnent right to a jury
trial, Congress may not give jurisdiction to a non-Article I11
court.

This conclusion jibes wth the reasons underlying the public
rights exception. Mar at hon explained the rationale: because
"Congress [is] free to commt [public rights cases] conpletely to
nonj udi ci al executive determnation, [it can] enploy[] the I|ess
drastic expedient of commtting their determnation to a
| egislative court or an admnistrative agency." 458 U S. at 68
(Brennan, J., plurality opinion) (citing CGowell, 285 U. S. at 50);
accord Ex parte Bakelite Corp., 279 U S. 438, 458 (1929); Murray's

Lessee, 59 U S. at 284; see Union Carbide, 473 U. S. at 589. But

wher e the Sevent h Anmendnent applies, Congress is not free to commt
the case "conpletely to nonjudicial executive determnation."
Because the litigant has a right to a judicial proceeding including

ajury trial, the public rights doctrine cannot apply.

D.
The trustee makes two counterargunents. First, he clains that
policy considerations such as efficiency support the authority of
bankruptcy courts to hold jury trials. Shifting jury trials to

district courts, he reasons, would interrupt ongoing proceedi ngs

12



and split proceedi ngs between bankruptcy and district courts. The
trustee argues that noving jury trials to district courts would
inundate district courts with core matters in which they |ack
experti se. Furthernore, he says, giving litigants the power to
switch courts by demanding jury trials would produce forum shoppi ng
and del ay, as defendants woul d take advantage of district courts'

crowded dockets to sl ow cases down. See Inre Gabill, 967 F.2d

1152, 1159-60 (7th Cr. 1992) (Posner, J., dissenting); Smth v.

Lynco-Elec. Co. (Inre El Paso Refinery, L.P.), 165 B.R 826, 831
& n.6 (WD. Tex. 1994). The district court in this case endorsed
El Paso's "practical opinion," suggesting that it too relied on
t hese policy argunents.

The trustee would trunpet efficiency, but we hear a kazoo, at
best. Reports of strategic mani pulation of jury trials have been
greatly exaggerated. In practice, litigants have not begun

demanding nore jury trials since 1989, when Ganfinanciera

established a right to jury trial in certain bankruptcy
proceedi ngs. Gabill, 967 F.2d at 1157-58; Steinberg v. Mellon
Bank (Inre Gabill Corp.), 132 B.R 725, 727 n.3 (N.D. Il1. 1991);

cf. Ganfinanciera, 492 U S at 63 n.17 (finding that simlar
concerns with jury trials in fraudul ent conveyance acti ons had been
over st at ed) . A district court could avert split proceedi ngs by
W thdrawi ng the reference to the bankruptcy court.

If anything, jury trials in bankruptcy courts would inpede
efficiency. These speedy courts were not designed to conduct | ong

jury trials, and nost bankruptcy judges and | awers are unused to

13



jury procedures. Gabill, 967 F.2d at 1158; Ellenberg v. Boul din,

125 B.R 851, 854 (N.D. Ga. 1991); Weks v. Kraner (Inre G Weks

Securities, Inc.), 89 B.R 697, 710 (Bankr. WD. Tenn. 1988). 1In

this respect, district courts have far nore expertise than
bankruptcy courts do.

Regardl ess, "the fact that a given law or procedure is
efficient, convenient, and useful in facilitating functions of

governnent, standing alone, wll not save it if it is contrary to

the Constitution.” |INS v. Chadha, 462 U S. 919, 944 (1983). The
Franers separated power as a prophylaxis against its abuse. They
chose to sacrifice a neasure of efficiency and expedi ency to insure
that judges woul d be independent of the President, Congress, and
ot her judges. See The Federalist No. 79, at 474 (Al exander
Ham lton) (rejecting provision for renoval of nentally disabled
j udges because that power m ght be abused). W are not free to
tinker wwth this carefully crafted choi ce.

The trustee's second argunent is that other non-Article 111
federal courts have the authority to conduct jury trials. For

exanpl e, local District of Colunbia courts can conduct jury trials.

Pernell v. Southall Realty, 416 U S. 363 (1974) (not discussing
Article I'l'l issue). |In addition, federal nagistrates can conduct
jury trials with the parties' consent. 28 U.S.C. 8§ 636(c)(1);
Collins v. Foreman, 729 F.2d 108 (2d Cr.), cert. denied, 469 U S.

870 (1984).
This is true, but consent nmtters. Because one function of

Article Il1l is to protect |litigants, courts have accorded

14



significant if not dispositive weight to consent and waiver. In
doing so, these courts nmay have undervalued the structura
conponent of Article Ill--the idea that the |ocation of dispute
resolution is not solely the concern of the litigants in given
cases. Schor, 478 U. S. at 848-51 (upholding CFTC s jurisdiction
and di stingui shing Marat hon because Schor consented whil e Marat hon

had not); Pacemaker Diagnostic dinic of Anerica, Inc. V.

Instronedix, Inc., 725 F.2d 537, 541-44 (9th Cr.) (en banc)

(Kennedy, J.) (upholding magistrate's power to hold bench tria

because litigants consented), cert. denied, 469 U S 824 (1984).

However, a litigant may wai ve his Seventh Amendnent right to jury

trial. Bank of Colunbia v. Ckely, 17 U S. (4 Weat.) 235, 244
(1819). Likewise, a litigant nmay choose to submt his case to a
magi strate, arbitrator, or other non-Article [l tribunal. A

litigant may even choose to settle or not to bring suit at all
Consent is a key factor enpowering magistrates to conduct jury

proceedi ngs. Conpare Gonez, 490 U. S. at 870 (construing statute as

not permtting federal nmgistrate to conduct nonconsensual voir
dire, to avoid serious constitutional question, and noting that
"[a] critical limtationon [nagistrates'] expanded jurisdictionis

consent") with Peretz, 501 U S. at 932 (allow ng consensual voir

dire by mgistrate and distinguishing Gonez because "the
defendant's consent significantly changes the constitutional
anal ysis"). Thus, the magistrate anal ogy is weak.

The conparison to territorial courts is stronger but still

I napposite. In Marathon, the Suprene Court distinguished

15



territorial courts frombankruptcy courts. The plurality reasoned

that the District of Colunbia is "a unique federal enclave over

which Congress has . . . entire control"”; it can exercise such
power "only in limted geographic areas."” 458 U. S. at 75-76
(Brennan, J., plurality opinion) (internal quotation marks
omtted). The Court refused to expand this narrow, historic

category to authorize simlar powers for bankruptcy courts. So do

Wwe.

1.

W need not and should not rest on these constitutional
grounds. A court must not interpret a statute in a way that raises
constitutional questions if a reasonable alternative construction
poses no such problens. Gonez, 490 U S. at 864; Crowell, 285 U S
at 62; NLRB v. Catholic Bishop, 440 U. S. 490, 507 (1979) (declining

to reach constitutional question in absence of clear statenent of
congressional intent). Unl ess BAFJA contains a clear statenent
enpoweri ng bankruptcy judges to conduct jury trials, we nust
construe the statute as not granting that power. Thi s
interpretative principle of restraint is inportant, but can
perversely expand the bite of constitutional rules so carefully not
i nvoked. W are careful to take a hard | ook at the constitutiona
i ssues avoi ded--to insure that we not flee rabbits. This said, the
constitutional concerns here are concrete and | arge.

Six circuits have considered this issue, and five have deci ded

t hat bankruptcy courts |lack the statutory authority to conduct jury

16



trials. Oficial Conmittee v. Schwartzman (I n re Stansbury Popl ar

Place, Inc.), 13 F. 3d 122, 127-28 (4th G r. 1993) (construing BAFJA

as not enpowering bankruptcy judges to hold jury trials, to avoid

constitutional issue); In re United Mssouri Bank, N A, 901 F. 2d

1449, 1456-57 (8th Cir. 1990) (sane); Gabill, 967 F.2d at 1153-55

(sanme); Rafoth v. National Union Fire Ins. Co. (Inre Baker & Getty

Financial Servs., Inc.), 954 F.2d 1169, 1173 (6th Gr. 1992)

(resting only on statutory argunent); Kaiser Steel Corp. v. Frates

(Inre Kaiser Steel Corp.), 911 F.2d 380, 391-92 (10th Cr. 1990)

(sane). Contra Ben Cooper, Inc. v. lInsurance Co. (In re Ben

Cooper, Inc.), 896 F.2d 1394 (2d Cr.), cert. granted, 497 U S

1023, vacated and remanded, 498 U. S. 964 (1990), previous op

reinstated, 924 F.2d 36 (2d Cir.), and cert. denied, 500 U S. 928

(1991).

We agree with the Fourth, Sixth, Seventh, Eighth, and Tenth
Circuits. The statute need not be read as attenpting a run at this
nmount ai n. | ndeed, BAFJA is silent on the subject. Only one
section nentions juries, stating: "[T]his chapter and title 11 do
not affect any right totrial by jury . . . [for] a personal injury
or wongful death tort claim" except that a district court may
order a bench trial for issues under 11 U S.C § 303. 28 US.C
§ 1411. As the Second Circuit has noted, 8 1411 "offers al nost no

gui dance." Ben Cooper, 896 F.2d at 1402; accord G anfinanciera,

492 U.S. at 40 n.3 (finding 8 1411 to be "notoriously anbi guous").
Section 157(b) offers little light. It requires that either

the district court in the district where the claim arose or the

17



district court in which the bankruptcy case is pending try personal
injury and wongful death clains. 28 U.S.C. 8§ 157(b)(5). Sone
courts reason that because sections 157(b) and 1411 single out
personal injury and wongful death cases for jury trials in
district courts, bankruptcy courts may hold all other jury trials.

Perino v. Cohen (In re Cohen), 107 B.R 453, 455 (S.D.N. Y. 1989);

Wlfe v. First Fed. Sav. & Loan Ass'n (Inre Wilfe), 68 B.R 80,

87-88 (Bankr. N.D. Tex.), appeal denied sub hom M& E Contractors,

Inc. v. Kugler-Mrris Gen. Contractors, Inc., 67 B.R 260 (N. D
Tex. 1986). Ohers read §8 1411's express preservation of a right
to jury trial in personal injury cases as inplying that Congress
did not foresee jury trials in other types of cases. E.q.,
Gabill, 967 F.2d at 1153. Both readings are reasonabl e; neither
is conpelling. |In short, sections 157(b) and 1411 are anbi guous.

The sanme is true of the nore general provisions of BAFJA
Section 151 provides: "Each bankruptcy judge, as a judicial officer
of the district court, may exercise the authority conferred under
this chapter with respect to any action, suit, or proceeding and
may preside alone and hold a regular or special session of the
court . . . ." 28 U.S.C. § 151. Section 157(b) (1) states:
"Bankruptcy judges may hear and determ ne all cases under title 11
and all core proceedings arising under title 11 . . . and may enter
appropriate orders and judgnents . . . ." 28 U S.C 8§ 157(b)(1).
The trustee argues that this | anguage enpowers bankruptcy judges in
strong and unqualified terns, drawi ng no distinction between bench

and jury trials. Oher courts, however, have read these sections
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as personally enpowering bankruptcy judges to "hear and determ ne

all cases," rather than enpowering themto delegate fact-findingto
juries. Gabill, 967 F.2d at 1155; Kaiser, 911 F.2d at 391.
Kai ser al so noted that Congress repealed 8 1481, which had given

bankruptcy judges the powers of a court of equity, law and
admralty.'" [Id. (quoting 28 U . S.C. 8§ 1481 (repealed)). Neither
8 151 nor 8§ 157(b)(1) says anything about juries and procedures.
The trustee's final argunent notes that the Energency Rul es
adopted in the wake of Marathon prohibited bankruptcy judges from
holding jury trials, but BAFJA was silent on the issue. One could
read this silence as either perpetuating or repudiating the ban on
jury trials in bankruptcy court. Gabill, 967 F.2d at 1154. This

argunent is too weak to be of nuch hel p.

Congress passed BAFJA in 1984, before G anfinanciera

recogni zed the Seventh Anendnent rights of litigants in bankruptcy
cases. As the Suprene Court has noted, BAFJA's "denial of the
right to a jury trial in preference and fraudul ent conveyance
actions can hardly be said to represent Congress' considered

j udgnent of the constitutionality of this change." G anfinanciera,

492 U. S. at 61 n.16. Since Congress did not consider whether it
could deny jury trials, it would be difficult to conclude that it
consi dered a bankruptcy court's power to preside over jury trials.

United M ssouri Bank, 901 F.2d at 1456; see Kaiser Steel, 911 F. 2d

at 392.
The statute contains no clear statenent proscribing or

prescribing jury trials in bankruptcy court. W are not persuaded
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t hat Congress woul d have chal | enged such form dabl e constitutional
principles by i nnuendo. W GRANT the wit of nmandanus and i nstruct
the district court to withdraw the reference to the bankruptcy
court and honor the Cays' demand for trial by jury before an
appropriate United States District Court.

VWRI T GRANTED.
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