United States Court of Appeals,
Fifth Grcuit.
Summary Cal endar
Nos. 94-40295, 94-50337.
Ri chard Janes RANDLE, Petitioner-Appellant,
V.

Wayne SCOIT, Director, Texas Departnent of Crimnal Justice,
Institutional D vision, Respondent-Appell ee.

Ri chard Janes RANDLE, Petitioner-Appellant,
V.
Wayne SCOTT, Respondent - Appell ee.
Feb. 1, 1995.

Appeal from the United States District Court for the Eastern
District of Texas.

Appeal fromthe United States District Court for the Western
District of Texas.
Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.

PER CURI AM

This is a consolidated appeal fromdenials of federal habeas
relief in simlar proceedings instituted in the Western District
and the Eastern District of Texas. Both appeals involve virtually
identical ineffective assistance of counsel argunents arising from
Ri chard Janes Randle's plea of "true" to an enhancenent conviction
and his conceal nent fromhis counsel and the district courts that
he had previously obtained the reversal of the conviction used to
enhance his sentence in both cases. In each case, we AFFIRMthe

decision of the district court denying relief.



FACTS

In 1982 Richard Janmes Randle, proceeding pro se, filed an
application for a state wit of habeas corpus on the grounds that
one count of his three-count robbery conviction was inproperly
enhanced by a 1975 forgery convi cti on whi ch was voi d because it was
based on a fundanentally defective indictnment. The Texas Court of
Crimnal Appeals agreed and set aside the first count of the
robbery conviction.!?

Not wi t hst andi ng his successful challenge to a count in his
1981 conviction because of the 1975 forgery conviction, Randle
plead guilty in 1993 to separate indictnents in Anderson County,
Texas and in Leon County, Texas. In each instance Randl e pl ead
true to enhancenent paragraphs in such indictnments based on the
1975 forgery conviction and his 1981 robbery conviction.

THE ANDERSON COUNTY CONVI CTI ON AND PROCEEDI NGS I N THE DI STRI CT
COURT FOR THE EASTERN DI STRI CT OF TEXAS

(No. 94- 40295)

In March 1993, Randle pleaded guilty in Anderson County,
Texas, to robbery and "true" to enhancenent paragraphs therein for
the 1975 forgery conviction and the 1981 robbery conviction; on
March 26th, he was sentenced to 35 years' inprisonnment and is
currently in the custody of the Texas Departnent of Crim nal

Justice. No direct appeal was fil ed.

The magi strate judge's report in No. 94-40295 notes that
"[o]n remand Petitioner pled [sic] guilty and was sentenced,
w t hout the enhancenent paragraph, to thirty-five years
confinenent in the Texas Departnent of Corrections for count
one."



On March 30th, four days after he was sentenced, Randle filed
a state wit for habeas relief, arguing that the enhancenent for
the 1975 forgery conviction was inproper because the underlying
conviction was void. The pleading was prepared on March 27th, the
day after sentencing. Hi s application was denied without a witten
order by the Texas Court of Crimnal Appeals on June 9, 1993.

On June 16th Randle filed a petition for federal habeas reli ef
asserting that (1) the state court's enhancenent based on the 1975
forgery conviction was i nproper because the conviction was void and
(2) he did not receive effective assistance of counsel because
counsel failed to investigate the validity of the enhancenent
convictions and failed to advise himas to the correct sentencing
range because the inproper enhancenent was used to calculate the
sent ence.

In an affidavit attached to the state's notion to di smss and
answer, Randle's trial counsel stated that (1) prior to the entry
of the guilty plea, but not at any tine thereafter, Randle asked
himto investigate whet her one of the enhancenent convictions had
been reversed; (2) Randle did not advise himthat he "personally
filed the state wit which had resulted in the reversal" of the
conviction nor did he nake himaware of the opinion of the court;
(3) shortly after making the request, Randle advised himthat he
wanted to accept the plea offer; (4) he specifically asked Randl e
whet her he shoul d pursue the investigation, and Randl e said that he
shoul d not; (5 on the norning before sentencing, he net wth

Randl e and explained the ram fications of the plea, including the



wai ver of any conpl aints he m ght have respecting the proceedi ngs;
(6) the judge read the enhancenent provisions to Randle in open
court, explained their effect, and asked Randl e specifically how he
wi shed to plead, and Randle "stated "True' to each one wthout
reservation in open court and on the record.” Attached to the
affidavit are several letters witten by Randle to the state court
judge asking him inter alia, to allow Randle to enter into the
pl ea bargain "as soon as can be arranged."”

The nmagistrate judge recomended denial of the petition
W t hout an evidentiary hearing, determ ning that Randl e wai ved hi s
right to challenge the enhancenent conviction when he pleaded
"true" and that he did not receive ineffective assistance of
counsel. 1n so concluding, the magi strate judge specifically found
t hat "Randl e nade t he consci ous and deceitful decision to hide from
trial counsel the fact that he had personally reversed the
enhancenent conviction [ ], in a pro se state wit, and then he
intentionally entered a plea of true to the sane conviction." The
magi strate judge also determned that Randle was aware of the
forgery conviction that formed the basis of his habeas corpus
efforts for several years; that he signed the application for
state habeas relief one day after his plea, conviction, and
sentencing; and that Randl e's assertion that he told counsel that
he had received a reversal but could not renenber which one was not
credi bl e.

The district court overruled Randle's objections to the

magi strate judge's findings, adopted the nagi strate judge's report



and recommendati on, and entered an order denying Randl e's petition.
Randl e noticed his appeal tinely, and the district court granted a
certificate of probable cause.

THE LEON COUNTY CONVI CTI ON AND PROCEEDI NGS I N THE DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TEXAS

(No. 94-50337)

In February 1993, Randle pleaded guilty to delivery of a
control |l ed substance; al though the indictnent contained two
enhancenent paragraphs for the 1975 forgery conviction and t he 1981
robbery conviction, the judgnent reflects that the enhancenents
were waived by the state. Randl e was sentenced to 25 years
inprisonment and is currently in the custody of the Texas
Departnent of Crim nal Justice.

On March 30, 1993, Randle filed a state wit for habeas
relief, arguing that he did not receive effective assistance of
counsel. Hi s application was denied without a witten order by the
Texas Court of Crimnal Appeals on June 9, 1993.

On June 18, 1993, Randle filed a petition for federal habeas
relief asserting that his guilty plea was i nvoluntary and unknow ng
because he did not receive effective assistance of counsel. He
alleges that his lawer failed to investigate the validity of the
enhancenment convictions and failed to advise himas to the correct
sentenci ng range because the inproper enhancenent was used to
cal cul ate the sentence. Randle noved the court for an evidentiary
heari ng.

In an affidavit attached to the respondent's notion for
summary judgnent, Randle's trial counsel stated that (1) prior to
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the entry of the guilty plea, but not at any tinme thereafter,
Randl e asked him to investigate whether one of the enhancenent
conviction had been reversed; (2) Randle did not advise that he
"personally filed the state wit which had resulted in the
reversal” of the conviction nor did he nmake him aware of the
opi nion of the court; (3) shortly after making the request to
investigate the validity of the enhancenent conviction, Randle
advi sed himthat he wanted to accept the plea offer; and (4) he
specifically asked Randle whether he should pursue the
i nvestigation and Randl e said that he should not. Attached to the
affidavit are several letters witten by Randle to the state court
judge asking him inter alia, to allow Randle to enter into the
pl ea bargain "as soon as can be arranged."”

The nmagistrate judge recomended denial of the petition
W t hout an evidentiary hearing, determ ning, that Randle did not
receive ineffective assistance of counsel when counsel's
performance was considered in light of all of the circunstances
surroundi ng the plea bargain because Randl e suggested on only one
occasion that one of his enhancenent convictions may have been
reversed and should be investigated and then diverted counsel's
attention away frominvestigation by pressing for a plea bargain.
In so concluding, the magistrate judge specifically noted that
"[t] he judgnent in the Anderson County case reflects that the terns
of the plea bargain included the provision that Petitioner's 35
year sentence would run concurrently with the sentence in the

[instant case]." The nmagistrate judge al so determ ned that, based



upon the information avail able to himat the tine, counsel's advice
t hat Randl e was facing a m ni num sentence of 25 years was accurate
and not outside the range of reasonabl e professional assistance in
the circunstances (that "he failed to inform either his
court-appointed attorney or the respective courts that one of the
prior felony convictions" was held to be void over ten years
earlier), and that Randle presented "no facts to support his
patently self-serving assertion” that he would not have pl eaded
guilty and insisted upon going to trial.

The district court overruled Randle's objections to the
magi strate judge's findings, adopted the magi strate judge's report
and reconmendati on, and entered an order denying Randle's petition.
Randl e noticed his appeal tinely, and the district court granted a
certificate of probable cause.

THE | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI M

I n each appeal, Randle contends that his lawer's failure to
investigate the validity of the enhancenent convictions and his
erroneous advice respecting the range of punishnent constituted
ineffective assistance of counsel . This Court revi ews
i neffective-assistance clains to determne whether counsel's
performance was both deficient and prejudicial to the defendant.
US v. Gpson, 985 F. 2d 212, 215 (5th G r.1993) (citing Strickl and
v. Washington, 466 U S. 668, 692, 104 S.C. 2052, 2067, 80 L.Ed.2d
674 (1984)). Hi Il v. Lockhart, 474 U.S. 52, 57-58, 106 S.Ct. 366,
369-70, 88 L.Ed.2d 203 (1985), applied the two-prong Strickland

test to cases involving guilty pleas; a petitioner nust show not



only deficient performance, but al so that he woul d not have pl eaded
guilty but for the error. 1d.

Randl e alleges that he would not have pleaded guilty had
counsel not been ineffective. "[E]ffective assistance of counsel
on the entry of a quilty plea requires that counsel ascertain
whet her the pleas are entered voluntarily and knowingly." U S v.
Diaz, 733 F.2d 371, 376 (5th G r.1984). "[A] particul ar decision
not to investigate nust be directly assessed for reasonabl eness in
all the circunstances, applying a heavy neasure of deference to
counsel's judgnents." Cook v. Lynaugh, 821 F.2d 1072, 1078 (5th
Cir.1987). The scope of the attorney's duty to i nvestigate may be
limted by a defendant's | ack of cooperation. Bell v. Watkins, 692
F.2d 999, 1009 (5th G r.1982), cert. denied, 464 U. S. 843, 104
S.C. 142, 78 L.Ed.2d 134 (1983).

The record with respect to the Anderson County conviction
supports the district court's determnation that Randle did not
denonstrate that his lawer was ineffective because Randle
deliberately failed to disclose his reversal of his 1975 forgery
conviction and he also instructed his counsel to stop pursuing the
matter in order that he mght enter a guilty plea "as soon as
[ coul d] be arranged."” Randle's previous litigation grounded on the
sane argunent and his state habeas petition filed four days after
he was sentenced show that he was fully aware, not only that the
enhancenment conviction was void, but also the exact ramfications
thereof. Accordingly, Randle's m srepresentationto his | awer and

to the district court show that his counsel's perfornmance was not



deficient and outside the w de range of reasonable professional
assistance. See U S. v. Cronic, 466 U S. 648, 656 n. 19, 104 S. Ct
2039, 2046 n. 19, 80 L.Ed.2d 657 (1984).

Randle has simlarly failed to establish that, but for his
counsel's failure to discover the void conviction, his sentence
woul d have been significantly | ess harsh. Randle asserts that had
he known t hat the possi bl e sentenci ng range woul d have been five to
99 years or life, rather than 25 to 99 years or |ife, he would not
have agreed to a sentence of 35 years and woul d have insisted on
going to trial. The record denonstrates that Randl e received a
sentence that was in the correct range of five to 99 years; that,
as part of the plea agreenent, a different pending case was
dismssed; and in athird case, Randl e received a 25-year sentence
ordered to run concurrently wth the instant inprisonnent term
Mor eover, since Randle was not led to believe that his guilty plea
woul d reduce his maxi num sentence, and even if he plead guilty in
expectation of possi bl e consequences graver than those he actually
faced, such does not constitute prejudice from the alleged
pr of essional error. See Arnstead v. Scott, 37 F.3d 202, 210-11
(5th CGr.). Accordingly, this district court did not err in
di sm ssing Randle's ineffective-assistance cl ai ns.

Simlarly, the District Court for the Wstern D strict of
Texas did not err in rejecting Randle's claim of ineffective
assi stance of counsel as the record supports that determ nation.
Al t hough Randl e concl usional ly asserts for the first tine on appeal

that he did disclose his reversal of the 1975 forgery conviction to



his | awer, that assertion is contradicted by counsel's affidavit,
and is further belied by Randle's failure so to contend prior to
the district court's determ nation that Randl e did not disclose the
invalid conviction to his Jlawer or the district court.
Accordingly, the district court did not err when it determined, in
light of all of the circunstances, that counsel's performance was
neither deficient nor outside the wde range of reasonable
pr of essi onal assistance. See U S. v. Cronic, 466 U S. 648, 656 n.
19, 104 S.Ct. 2039, 2046 n. 19, 80 L.Ed.2d 657 (1984).

Randl e also failed to establish that, but for his counsel's
failure to discover the void conviction, his sentence would have
been significantly | ess harsh. Randle asserts w thout expl anation
that had he known that the possible sentencing range woul d have
been 15 to 99 years or life, rather than 25 to 99 years or life, he
woul d not have agreed to a sentence of 25 years and woul d have
insisted on going to trial. The record denonstrates that Randle
received a sentence that was in the correct range of 15 to 99
years; and that as part of the plea agreenent, in a pending case
i n Anderson County, Randle received a 35-year sentence ordered to
run concurrently with the instant inprisonnent term Heretofore,
we find no prejudice is shown fromthe all eged professional error
of counsel.

OTHER ARGUMENTS

We have consi dered Randl e' s ot her argunents and contentions in

these two appeals, and find them to be without nerit for the

reasons set forth bel ow
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. An objection to the use of a "prior invalid conviction
for enhancenent purposes” is waived when a plea of quilty is
entered to t he enhancenent charged. Scott v. Maggi o, 695 F. 2d 916,
922 (5th Gr.), cert. denied, 463 U S. 1210, 103 S. C. 3544, 77
L. Ed. 2d 1393 (1983); see also Long v. MCotter, 792 F.2d 1338,
1340 (5th G r.1986). Accordingly, the district court did not err
in determining that Randle's plea of true to the enhancenent
conviction in Anderson County barred his later challenge of the
conviction of the grounds that the enhancenent conviction was void
and shoul d not have been used to enhance his puni shnent.

1. Because we find the record in each case clearly adequate
tofairly dispose of Randl e's all egati ons of ineffective assistance
in each case, evidentiary hearings were unnecessary. Uus v.
Smth, 915 F.2d 959, 964 (5th Cir.1990); Rules Governing 8§ 2254
Cases inthe US Dstrict Courts, Rule 8(a).

I11. Finally, we reject Randle's claimmde in Case No. 94-
50337 that a summary judgnent notion is inappropriate in a habeas
corpus proceedi ng. W recogni ze summary j udgnment proceedi ngs as an
appropriate node used by the district courts of this Crcuit in
habeas corpus proceedings. Rule 11 of the Rules Governing 8§ 2254
Cases in the United States provides that "[t]he Federal Rules of
Cvil Procedure, to the extent that they are not inconsistent with
these rules, may be applied, when appropriate, to petitions filed
under these rules.” Randle fails to point out any rule or
procedure in the 8 2254 rules which is inconsistent with the

sunmary judgnent procedure allowed by the Federal Rules of G vil
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Procedure. ?
The judgnents of the district courts are in each case

AFFI RVED.

2\ note that the notion for summary judgnent notion filed
by respondent contai ned responses to the allegations as required
by Rule 5 of the Rules Governing 8 2254 Cases.

12



