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PER CURI AM

Yvonne Dilworth asks us to decide that the "underlying
of fense" upon which she was sentenced for harboring her fugitive
son shoul d have been his failure to appear for judicial proceedings
and not his initial drug offense. Dilworth's son, Frederick
Ni ckl es, had pled guilty to distributing crack cocaine within 1,000
feet of an elenentary school, and N ckles failed to appear for
subsequent court proceedings. After officers found N ckles in

hiding at Dilwrth's hone, she was convicted of harboring a

District Judge of the Wstern District of Texas, sitting by
desi gnati on.



fugitive, see 18 U S.C. 8 1071 (Supp. V 1993). The district court
applied 8 2X3.1 of the Sentencing CGuidelines! and, using Nickles
drug conviction as the underlying offense,? sentenced Dilworth to
twenty-seven nonths in prison and three years of supervised
rel ease.® Dilworth argues that the district court shoul d have used
her son's failure-to-appear offense as the underlying offense for
pur poses of sentencing.

Reviewwng the district <court's interpretation of the
Sent enci ng Cui delines de novo, 18 U.S.C. § 3742(e) (1988 & Supp. V
1993); see also United States v. Lara-Vel asquez, 919 F. 2d 946, 953
(5th Gr. 1990), we resolve this question of first inpression in
this Crcuit and reject Dilworth's argunent. 1In United States v.
Gonzalez, 2 F.3d 369 (11th Gr. 1993), the defendant also was
convi cted of harboring a fugitive who had failed to appear in court
on a drug offense. ld. at 370. A warrant was issued for the
fugitive's failure to appear, and the fugitive was apprehended at
t he defendant's hone. | d. Wien the district court used the
fugitive's failure-to-appear charge as the underlying offense in
sentencing under U S.S.G 8§ 2X3.1, the governnent argued that the

defendant primarily was an accessory to the drug offense and thus

shoul d have been sentenced on that basis. ld. at 371. The

! 8§ 2X3.1 provides that the base offense |evel for a conviction under
18 U.S.C. 8§ 1071 is "6 levels lower than the offense | evel for the underlying
offense . . . ." United States Sentenci ng Conm ssi on, Cuidelines Manual § 2X3.1
(Nov. 1993).

2 Under § 2X3.1, the "underlying offense"” is "the offense as to which
t he defendant is convicted of being an accessory.”" U S S.G 8§ 2X3.1, coment.
(n.1).

3 Under 8§ 2X3.1, Dilworth's base offense level was linmted to 20.
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Eleventh Circuit agreed with the governnent's contention, hol ding
that the fugitive's "primary goal" had been fl eei ng puni shnent for
the drug offense, not the failure-to-appear offense. |d. at 373.
The bond j unper commts a second of fense when he fails to
appear for judicial proceedings and it [would be] odd,
i ndeed, to inpose what is in this and will be in nost
cases a significantly lighter penalty on one who harbors
the dual offender than on one who hides a suspect from
initial arrest.
Id. at 372.* W agree with the Eleventh Circuit's analysis of this
issue. The district court used N ckles' drug offense correctly as

the underlying offense in determning Dilwrth's base of fense | evel

under U S . S.G § 2X3.1. Accordingly, we AFFIRM D lworth's
sent ence.
4 Mor eover, the guidelines instruct generally that, "where two or nore

gui del i ne provi sions appear equal |y applicabl e, but the guidelines authorize the
application of only one such provision, use the provision that results in the
greater offense level." U S S.G § 1Bl1.1, comment. (n.5); see also Gonzal ez, 2
F.3d at 371-2.
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