UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-50089

SELF- 1 NSURANCE | NSTI TUTE OF AMERI CA, | NC.,
Pl ai ntiff-Appellee,
VERSUS
CLAI RE KORI OTH, ET AL.,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Texas

(May 22, 1995)
ON PETI TI ONS FOR REHEARI NG
(Opi nion Septenber 15, 5th Gr. 1994, 32 F.3d 175)
Before LAY,! DUHE, and DeMOSS, Circuit Judges.
DUHE, Circuit Judge:

Def endant s- Appel l ants, certain state officials of Texas, ask
that we reverse an award of back taxes and attorneys' fees agai nst
themand in favor of Self-lnsurance Institute of Anerica (SIIA).
SIIA an associ ati on whose nenbers include self-insured ERI SA pl an
sponsors and third party adm ni strators, sued to enjoi n enforcenent
of a mai ntenance tax on contract adm ni strators of insurance pl ans
(Tex. Ins. Code art. 21.07-6 (West Supp. 1995)) against ERI SA
pl ans, plan sponsors, and third-party adm nistrators. The district

court held that ERI SA preenpted the state tax |aw, enjoined the

! Circuit Judge of the 8th Crcuit, sitting by designation.



State Defendants fromenforcing or threatening to enforce article
21.07-6 with respect to ERISA plans and ERI SA adm nistrators,
ordered a refund of taxes and fees paid by ERI SA plans or
adm ni strators under article 21.07-6, and awarded attorneys' fees.
Conceding the equitable relief, Defendants have appeal ed only the
refund order and attorneys' fee award. Upon cross-petitions for
rehearing, the panel withdrewits opinion. 44 F.3d 245 (5th Gr.
1995) . On rehearing, we vacate both the refund order and the
attorneys' fee award.
| .

In an earlier appeal this Court determned that SIIA as a
plaintiff seeking injunctive relief fromstate regulation on the
basis of federal preenption, has presented a federal question, and
that SIITA net requirenents for associational standing to seek
injunctive and declaratory relief on behalf of its nenbers. Self-

| nsurance Inst. of Am v. Korioth, 993 F.2d 479 (5th Gr. 1993).

In addition to enjoining Defendants from enforcing the state tax
law, the district court on remand ordered Defendants to refund
taxes and fees paid by SIIA nenbers.? Defendants chall enge the
refund order as being inproperly beyond the scope of the
associ ational standi ng approved for SIIA.

We agree. The panel of the first appeal approved SIIA s

associ ational standing noting, "[l]t is undeniable that SIIA's

2 The judgnent appeal ed provides in part "that the Defendants nust
refund any taxes and/or fees paid by any self-funded ERI SA pl an,
enpl oyer/ sponsor of such a plan, or contract adm ni strator of such
a plan, as result of the attenpted or threatened application of
these articles of the Texas Insurance Code." 3 R 564.
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i ndi vidual nenbers need not participate in the [litigation.

Therefore SITAis properly in a position to represent its nenbers
in a representative capacity and has standing to do so." Self-
| nsurance, 993 F.2d at 484-85. Though an association may have
standing to seek "a declaration, injunction, or sone other formof

prospective relief" on behalf of its nenbers, it does not enjoy
standing to seek damages for nonetary injuries peculiar to
i ndi vi dual nmenbers where the fact and extent of injury will require

i ndi vi dual i zed proof. Warth v. Seldin, 422 U S 490, 515-16

(1975).

As conceded by SIITA at oral argunent, a refund cannot be
litigated without the individual participation of SIIA's nenbers.?
In view of the State's continuing authority to tax non-ERI SA
adm nistration through article 21.07-6, each nenber of SIIA nust
show the extent to which it adm nisters ERI SA-governed plans or
non- ERI SA- governed i nsurance plans before a court could determ ne

refund eligibility and anobunt. See NGS Am, Inc. v. Barnes, 998

3 SIIA also conceded that state rather than federal proceedings
are the proper forum for the nenbers seeking refunds. It becane
apparent at argunent that SI1 Awants us to uphold the refund order,
not because it desires to obtain a federal noney judgnent on
remand, but because of dissatisfaction with the state renedy for
obtaining a refund. Wth a federal order of refund, SIIA could
threaten contenpt iif the State through dilatory tactics or
burdensone requirenents frustrates the nmenbers' attenpts to obtain
their refunds through the state adm ni strative procedure.

Texas provides an admnistrative renmedy for an adm nistrator
seeking a refund but none of the nenbers of SIIA have pursued it
yet. In the present posture of this case, SIIA s concerns about
the efficacy of Texas adm ni strative procedures for refunds are not
bef ore us. W will not countenance SIIA's efforts to obtain a
federal order of refund to use as a preenptive strike in state
adm ni strative proceedi ngs.



F.2d 296, 300 (5th Gr. 1993) (affirmng an injunction against
collection of the article 21.07-6 tax from third-party
admnistrators, but only in their capacities as admnistrators of
ERI SA- governed pl ans; noting that Comm ssioner may enforce the tax
agai nst third-party admnistrators in their capacity as
adm ni strators of non-ERI SA governed pl ans).

Though SII A enj oys associ ational standing to seek injunctive
relief, we conclude that to obtain refund relief, each nmenber of
SITA who clains a refund nust be a party. SIIA therefore has no
standing to claima refund on its nenbers' behalf. See Warth, 422

U S at 516; see also United Steelwrkers of Am v. University of

Ala., 599 F. 2d 56, 59 (5th Cr. 1979) (recognizing Union's standi ng
to seek declaratory and injunctive relief, but no standing to seek
nmoney damages on behal f of nenbers where danmages are not common to
entire nmenbership nor shared by all in equal degree). W concl ude
that the refund order exceeds the scope of SIIA s associational
standi ng and vacate the refund order.*
1.

In its notion for attorneys' fees, SIIA invoked an ERI SA
provision for a fee award by an ERI SA "partici pant, beneficiary, or
fiduciary." 29 U . S.C A 8 1132(g)(1)(West 1985). Defendants argue

that the court erred in awarding attorneys' fees because it had

4 Defendants have al so argued that the court erred by ordering the
state Defendants to pay tax refunds at all because of the El eventh
Amendnent sovereign imunity of states. Wth vacatur of the refund
order, the judgnent does not call for Defendants to pay noney. W
therefore do not reach the question whether the order of refund
woul d of fend the El eventh Amendnent.
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previously found that SIIA was not an ERISA participant,
beneficiary, or fiduciary. W agree.

SITA is not an entity enunerated in 8§ 1132(g)(1); it had
associ ational standing only because its nenbers were. See 3 R 532
(district court's finding that SIITA not an enunerated entity);

Self-Insurance, 993 F.2d at 481-84 (finding federal question

jurisdiction notwithstanding fact that suit was not authorized by
ERISA 8 1132(g)(1) conferring standing upon participants,
beneficiaries, and fiduciaries only); id. at 484 (upholding SIIA"s
standing because its nenbers were fiduciaries). Because the
statute authorizes attorneys' fees only in favor of the enunerated
entities, we will not expand the privilege to include a party with

associ ational standing. See Runyon v. MCrary, 427 U.S. 160, 185

(1976) (requiring "explicit Congressional authorization" to alter
the "Anmerican Rul e" that attorneys' fees are not a recoverabl e cost

of litigation); Alyeska Pipeline Serv. Co. v. Wlderness Soc'y, 421

U S. 240, 247 (1975) (recognizing that sone fee-shifting statute
must apply in order to alter the Arerican Rule). ERI SA does not
support a fee award in favor of SIIA

SITA alternatively argues that fees are authorized under the
Decl aratory Judgnent Act, 28 U S.CA 8§ 2201-02 (West 1994).
Section 2201, which authorizes federal courts to grant declaratory
relief, plainly does not grant aright to fees. Also, 8§ 2202, the

provi sion authorizing "further necessary or proper relief"% in a

> 28 U S.C. § 2202 provides in full, "Further necessary or proper
relief based on a declaratory judgnent or decree nmay be granted,
after reasonable notice and hearing, against any adverse party
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decl aratory action, does not provide statutory authority for an

award of attorneys' fees. Mercantile Nat'l Bank v. Bradford Trust

Co., 850 F.2d 215, 218 (5th Cr. 1988).

SI I A makes nmuch of a statenent in Mercantile that § 2202 does

not authorize a fee award "that would not otherw se be avail able
under state law in a diversity action.”™ 1d. SIIA contends that
this statenent allows us to consider whether the Texas Decl aratory
Judgnent Act (DJA) would grant SITAaright to fees. W disagree,
because the Texas DJA is inapplicable. Jurisdiction in this case
is under 28 US CA 8§ 1331 (West 1993) (federal question

jurisdiction), not diversity where state | aw applies. Mercantile

recogni zes that a party may recover fees in a federal declaratory
j udgnent action where "controlling substantive |aw' permts such

recovery. Mercantile, 850 F.2d at 216, 217. The Texas DJA is

nei t her substantive nor controlling.

SITA having failed to show its entitlenent to fees under an
applicable fee-shifting statute, we vacate the award of attorneys'
fees in SIIA's favor.

L1,

We vacate the refund order because Sl A s individual nenbers
entitlenment to refunds involves questions beyond which SII A was
granted standing to litigate. Because no statute authorizes a fee
award, we vacate the fee award as well. SIIA's additional request
for attorneys' fees in this appeal is denied.

VACATED; fee request DEN ED

whose rights have been determ ned by such judgnent."
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