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GARWOOD, Circuit Judge:

Def endant - appel | ant Peter Brett dark (dark) appeals the
district court's denial of his notion to extend tinme to file a
noti ce of appeal. W vacate and renand.

Facts and Proceedi ngs Bel ow

After pleading guilty to a violation of 18 U S.C. 8§ 922(g) (1)
(felon in possession of a firearm, O ark was sentenced to twenty-
seven nonths in prison and three years of supervised release.
Several nonths after his release fromjail, Cark was charged with

violating the terns and conditions of his supervised release.



Clark's probation officer then petitioned the district court for
the revocation of Cark's supervised release. The district court
referred the matter to a nagistrate judge, who, following a
hearing, filed a report that recommended revoking Cark's
supervi sed release and sentencing him to twenty-four nonths in
prison. Clark objected to the report and requested a hearing in
the district court. |In an order and judgnent filed on January 6,
1994, the district court overruled dark's objections; adopted the
report and reconmendati on of the magi strate judge; and, in Cark's
absence and wi thout a hearing, revoked his supervised rel ease and
sentenced him to twenty-four nonths in prison. The order was
entered on January 7, 1994.

On January 20, 1994, dark filed a notice of appeal. 1In an
unpubl i shed opinion, we held that the notice of appeal was
untinely, having been filed two days after the ten-day limt
provided under Federal Rule of Appellate Procedure 4(b),! and
remanded the case to the district court to determ ne whether the
untineliness was due to excusable neglect.? On remand, Cark filed

an unopposed notion to extend the tine to file a notice of appeal,

. Rul e 4(b) requires a defendant in a crimnal case to file a
notice of appeal within ten days after "the entry either of the
j udgnent or order appealed from or of a notice of appeal by the
Governnent." |d. In this case, the final day for filing a

noti ce of appeal was January 18, 1994, because the tenth day was
a legal holiday. Fed.R App.P. 26(a).

2 Because O ark's notice of appeal, though late, was within
Rule 4(b)(4)'s thirty-day w ndow, this Court construed O ark's
notice of appeal as a notion for a determ nation whet her
excusabl e neglect entitles the defendant to an extension of tine
on appeal, citing United States v. Golding, 739 F.2d 183, 184
(5th Gr. 1984).



i n which counsel explained that, in calculating the tinme avail abl e,
he had incorrectly applied Federal Rule of Crimnal Procedure
45(a), the tinme-conputation rule applicable to notions and
applications before the district court, rather than Federal Rule
of Appell ate Procedure 26(a), the tine-conputation rule applicable
to notices of appeal.® The district court denied Cark's notion.
Asserting that the excusable neglect standard is "a strict one,”
the district court concluded that "a failure to understand and
conply with the rules governing appeals will virtually never
qual i fy as excusabl e neglect" under Rule 4(b).

Clark then filed an unopposed notion for reconsideration, in
whi ch he argued that counsel's m sreading of the rules was at | east
partly a result of an "anbiguity in the structure of the federa
rules.™ Clark also pointed out that the fault was entirely
counsel's and that the delay was insubstantial and had not
prejudi ced the governnent. In an order dated March 16, 1994, the
district court denied Cark's notion for reconsideration. Cark
now appeal s.

Di scussi on
Clark contends that the district court applied the wong

standard in determ ning whether the neglect of his counsel was

excusabl e under Federal Rule of Appellate Procedure 4(b). dark
3 Cl ark's counsel understood that he had ten days to file a
notice of appeal. |In conputing the ten-day period, however, he

incorrectly excluded weekends. Federal Rule of Appellate
Procedure 26(a) excludes weekends only if the tinme "prescribed or
all owed" is less than seven days. |In contrast, Federal Rule of
Crim nal Procedure 45(a), the rule counsel relied on, excludes
weekends only if the tinme "prescribed or allowed" is |ess than

el even days.



mai ntains that the Suprene Court's decision in Pioneer |[nv.
Services, Inc. v. Brunsw ck Assocs. Ltd. Partnership, 113 S. Ct.
1489 (1993), not cited by the district court, abrogates this
Circuit's prior case law strictly interpreting excusabl e negl ect.*
See, e.g., Allied Steel v. Gty of Abilene, 909 F.2d 139, 142 (5th
Cr. 1990); Canpbell v. Bowin, 724 F.2d 484, 486-88 (5th Cr.
1984) . In particular, Cark argues that the district court's
statenent that mstakes of law "virtually never qualify as
excusable neglect” conflicts with Pioneer to the extent that
decision holds that a msconstruction of the rules is not
necessarily an invalid excuse.?®

In Pioneer, the Supreme Court flexibly interpreted the
excusabl e negl ect standard of Bankruptcy Rule 9006(b)(1), which
allows a bankruptcy court to permt a late filing of proofs of
claimif the novant's failure to conply with an earlier deadline
was the result of excusable neglect. The Court rejected the
argunent that excusable neglect was limted to errors caused by
ci rcunst ances beyond the late-filing party's control, concluding
that the concept of neglect is "sonmewhat elastic" and may i nclude
"I nadvertent delays." Pioneer, 113 S.C. at 1496. The Court was
careful to note, however, that "inadvertence, ignorance of the

rules, or mstakes construing the rules do not usually constitute

4 Bot h sides concede that they did not cite Pioneer to the
district court.

5 Under either standard, the district court's finding is
reviewed for abuse of discretion. See Pioneer, 113 S.C. at
1500; United States v. Lewis, 522 F.2d 1367, 1369 (5th G
1975), cert. denied, 97 S.C. 168 (1976).

4



"excusable' neglect . . . ." I1d. In determ ning whether a party's
negl ect i s excusable, the Court enphasi zed the equitabl e nature of
the inquiry, which takes into account the foll ow ng circunstances:
"t he danger of prejudice to the debtor, the | ength of the
delay and its potential inpact on judicial proceedings,
the reason for the delay, including whether it was within
the reasonable control of the novant, and whether the
movant acted in good faith." 1d. at 1498.
The Court then found excusable neglect because the late-filing
party's failure to neet the deadline was attributable at least in

part to a "dramatic anbiguity” in the bankruptcy court's peculiar,

m sl eadi ng, and i nconspi cuous notification of the bar date. Id. at
1500. The other factors also supported a finding of excusable
neglect. Id.

We agree with Clark that Pioneer controls determ nations of
excusabl e negl ect under Rule 4(b). In United States v. Evbuoman,
No. 93-1738 at 4 (5th Gr. Sept. 8, 1994), reported at 36 F.3d 89
(5th CGr. 1994) (table), an unpublished opinion, this Court held
that Pioneer applies to a Rule 4(b) finding of excusabl e neglect.
We follow that holding today and note the agreenent of the only
other Circuit that has considered this exact question. See United
States v. Hooper, 9 F.3d 257, 259 (2d Cir. 1993).° W also note
the uniformty of the Crcuits in extending Pioneer beyond the

context of bankruptcy. See Gty of Chanute v. WIllians Natural Gas

6 Pi oneer rejects the notion that excusabl e negl ect can be
based on the fact that the default in question was attri butable
to counsel rather than to the represented party. I1d. at 1499.
Accordingly, we reject Cark's argunent that there was excusabl e
negl ect because any fault was that of his counsel, not of his own
personally. W also reject the contention that this aspect of

Pi oneer does not apply to court-appoi nted counsel.

5



Co., 31 F.3d 1041, 1046 (10th Gir. 1994) (Fed.R App.P. 4(a)), cert.
denied, 115 S. C. 1254 (1995); Kyle v. Canpbell Soup Co., 28 F.3d
928, 931 (9th Cir.) (Fed.RCv.P. 6(b)), cert. denied, 115 S. C
185 (1994); Weinstock v. Cleary, Cottlieb, Steen & Ham |ton, 16
F.3d 501, 503 (2nd Gir. 1994) (Fed.R App.P. 4(a)).

The change in our case | aw made by Pioneer is, however, nore
subtl e than dramatic. This Grcuit recogni zed before Pioneer that,
"under proper circunstances,” Rule 4(b)'s excusable neglect
provi si on enconpasses "ignorance or neglect of counsel in filing
| ate notices of appeal."” United States v. Lews, 522 F.2d 1367,
1369 (5th Cir. 1983). Neverthel ess, Pioneer does allow sonewhat
nmore room for judgnent in determ ning whether m stakes of |aw are
excusable than does the strict standard for excusable neglect
espoused by sone of our prior decisions. See, e.qg., Alied Steel,
909 F. 2d at 142. W recogni zed Pioneer's flexibility in Evbuomaan.
There, defense counsel "had failed to tinely file the notice of
appeal due to his msinterpretation of Fed. R App. P. 26(c) (three
extra days to respond to papers served by mail)." Op. at 3. The
ot her Pioneer factors, furthernore, weighed in the defendant's
favor. Id. at 5. The district court found the negl ect excusabl e,
and we affirmed, holding that the district court did not abuse its
di screti on under Pioneer. Id.

To the extent, then, that our prior decisions strictly
interpret excusable neglect in conflict wth Pioneer, they are
di sapproved. Accordingly, we remand this matter to the district
court to reconsider Cark's notion under the standard announced in

Pioneer. In so doing, however, we do not hold that it would be an



abuse of discretion for the district court, on remand, to find no
excusabl e neglect on these facts. As C ark conceded at oral
argunent, this is a garden variety crimnal appeal; there was
not hi ng conplicated or novel about the procedural posture of the
case, and noticing an appeal here required nothing unusual or
difficult. The applicable rules are, furthernore, unanbi guous, and
what ever confusion Cark's counsel may have suffered because of
these rules, we clearly cannot say that his confusion mandates a
findi ng of excusable neglect as a matter of law. See United States
v. Hooper, 43 F.3d 26, 29 (2d Cir. 1994); Kyle, 28 F.3d at 930-32;
Wei nstock, 16 F.3d at 503. Unl i ke Pioneer, there is sinply no
dramatic anbiguity in this case which would nandate such an
extraordi nary determ nation.
Concl usi on
For the foregoing reasons, we

VACATE and REMAND.



