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No. 94-50034
Summary Cal endar.
TEXAS FARM BUREAU, Pl aintiff-Appellee Cross-Appellant,
V.
UNI TED STATES of Anerica, Defendant-Appellant Cross-Appell ee.
June 1, 1995.

Appeals from the United States District Court for the Wstern
District of Texas.

Before WSDOM W ENER and PARKER, Circuit Judges.

WSDOM Circuit Judge:

This case involves the taxability of incone generated by the
i ncone-producing activities of a tax-exenpt agricul tural
association. The district court found that the incone in question
was, in part, non-taxable royalties. W hold that the incone in
question constituted unr el at ed busi ness t axabl e i ncone.
Accordingly, we reverse the judgnent of the district court and
render a judgnent in favor of the defendant/appellant, the United
St at es.

I

The plaintiff/appellee, the Texas FarmBureau ("TFB"), a state
agricultural organization forned in the 1920's, is, |ike 49 other
state organizations, a nenber of the Anerican Farm Bureau
Feder at i on. Over the years, the nane "Texas Farm Bureau" has
acquired a good reputation and is respected by those engaged in
agriculture. TFB ains to pronpbte a profitable and desirable system
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of agriculture in Texas, and TFB is exenpt fromfederal incone tax
under 8 501(c)(5) of the Internal Revenue Code ("I.R C. ").! TFB's
t ax-exenpt functionis to better the conditions of those engaged in
agricultural pursuits, to inprove the grade of their products, and
to develop a higher degree of efficiency in the respective
occupati ons of those engaged in agricultural pursuits.?

In 1947, TFB and several other agricultural associations in
the South fornmed two i nsurance conpani es: the Southern Farm Bureau
Life Insurance Conpany ("Life") and the Southern Farm Bureau
Casualty I nsurance Conpany ("Casualty"). TFB owns a 10 percent
interest in Life, and a 20 percent interest in Casualty. |In 1957,
Life and Casualty entered into agreenments with TFB® whereby Life
and Casualty paid TFB for certain adm nistrative services and for
the exclusive right to use the Farm Bureau nane and | ogo i n Texas.
In a witten agreenent with Life, TFB agreed to "use its good
of fices, influence, and prestige in pronoting the general welfare"
of Life. TFB also agreed to furnish Life with clerical services,
of fi ce space, and equi pnent.

In the tax years 1984 t hrough 1987, TFB recei ved paynents from
Life and Casualty in accordance with the agreenents totaling
$2, 180, 958, $3, 054, 063, $2, 360, 390, and $2, 318,407 respectively.

TFB originally included the full anmount of those paynents in its

126 U S.C. A 8 501(c)(5) (1995).

226 CF.R 8 1.501(c)(5)-1 (1994).

STFB's agreenent with Life was in witing, and its agreenent
wth Casualty was oral. The parties agree that the two
agreenents consist of primarily the sane conponents.
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“unrel at ed busi ness taxabl e i ncone" under |I.R C. § 511. Later, TFB
filed anended returns for years 1984 to 1987, contendi ng that under
the agreenents, Life and Casualty's paynents were divisible into
two parts: (1) reinbursenent to TFB for admnistrative and
clerical expenses, and (2) royalty for the use of TFB' s nane, and
for the goodwi Il and benefit Life and Casualty enjoyed from that
use. TFB asserted that royalties constituted 32 percent, 48
percent, 36 percent, and 56 percent of the paynents Life and
Casualty made to TFB in years 1984 to 1987. In its anended
returns, TFB requested a refund, contending that the royalty
paynents were exenpt fromtaxation under 8 512(b)(2).

The Comm ssioner denied TFB' s request for a refund, and TFB
brought suit in federal district court. The United States noved
for summary judgnent, arguing that the paynents were not royalties
and were i nst ead conpensation for TFB's sponsorshi p and endor senent
of Life and Casualty, as well as for admnistrative and clerical
services TFB provided. The district court granted in part the
governnent's notion. The court concluded that TFB's dealings with
Life and Casualty were business activities unrelated to its exenpt
function, but that there was a genuine issue of fact whether the
paynents received fromLand and Casualty were in part royalties.*

The case was tried before a jury, and the United States noved
for judgnent as a matter of law after TFB rested and again at the

close of all the evidence. The district court denied the notions,

“Texas Farm Bureau v. United States, 822 F.Supp. 371
(WD. Tex. 1993) .



and the jury returned a verdict in favor of TFB, concluding that
the paynents TFB received from Life and Casualty were in part
royalties. The district court denied the United States' notion for
judgnent as a matter of |law after the verdict and entered judgnment
in favor of TFB. From the decision of the district court, the
United States appeals, and TFB has filed a cross-appeal,
chal l enging the district court's grant of summary judgnent in favor
of the United States on the ground that TFB's agreenents with Life
and Casualty were business activities unrelated to its tax exenpt
pur pose.
|1

Under 8§ 511 of the Internal Revenue Code, organizations that
have t ax-exenpt status under |.R C. 8§ 501 nust still pay incone tax
on "unrel ated busi ness taxable incone", inconme received fromthe
conduct of a trade or business unrelated to its exenpt purpose.
"Royal ties", however, are excluded fromunrel ated busi ness taxabl e
i ncone under § 512(b)(2). The primary issue in this appeal is
whet her the paynents Life and Casualty nmade to TFB were in part
royal ti es exenpt fromthe unrel ated busi ness incone tax. The jury
concluded that they were, and we conclude that this case never
shoul d have gone to the jury. W hold that the district court
erred in denying the United States' notion for judgnent as a matter
of law. We reverse the judgnent of the district court and render
a decision in favor of the United States.

A

The United States' first argunent on appeal contends that the



district court erred in denying its notions for judgnent as a
matter of |aw, because the evidence in this case was insufficient
to create a jury question that the paynents Life and Casualty nade
to TFB were in part royalty paynents. The United States asserts
that there is but one reasonable conclusion permtted by the
evidence: that the paynents nade by Life and Casualty to TFB were
not royalties as a matter of |aw

A notion for judgnent as a matter of lawin an action tried
by a jury is a challenge to the legal sufficiency of the evidence
supporting the jury's verdict. On review of the district court's
denial of such a notion, this Court uses the sane standard to
review the verdict that the district court wused in first
considering the nmotion.® A notion for judgnent as a matter of |aw
shoul d be granted by the trial court if, after considering all the
evidence in the light and wth all reasonable inferences npst
favorable to the party opposed to the notion, the facts and
i nferences point so strongly and overwhelmngly in favor of one
party that the court concludes that reasonable people could not
arrive at a contrary verdict.®

The determ nation of whether incone is 8§ 512(b)(2) royalty

incone is to be "determned by all the facts and circunstances of

SSpul er v. Pickar, 958 F.2d 103, 105 (5th G r.1992) (citing
Ellison v. Conoco, Inc., 950 F.2d 1196, 1203 (5th G r.1992),
cert. denied, --- US ----, 113 S.Ct. 3003, 125 L. Ed.2d 695
(1993)); see also Bridges v. G oendyke Transport, Inc., 553 F.2d
877, 878 (5th Cir.1977).

%Boei ng Co. v. Shipman, 411 F.2d 365, 374 (5th Cr.1969).
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each case".’ Neither the Internal Revenue Code nor the
regul ati ons, however, define "royalty". The parties and the
district court use the definition of royalty found in Revenue
Rul i ng 81-178, which defines "royalty" as a paynent that relates to
the use of a valuable right, such as a nane, tradenark, trade nane,
or copyright.® The Ruling further provides that paynents for
personal services do not constitute royalties.?®

The United States argues that wunder this definition, the
paynments fromLife and Casualty were not royalties as a matter of
law, and that the district court erred in sending this case to the
jury. The | anguage in the contract between Life and TFB, the
United States argues, is unanbiguous and is not susceptible to any
interpretation but that the arrangenent was one for services, not
for royalties.

The agreenent at issue in this case provides that TFB woul d
furnish Life and Casualty with its "good offices, influence, and
prestige in pronoting the general welfare" of the insurance
conpani es. In addition, TFB agreed "[t]o pronote anong
policyholders of [Life] the value of maintaining in force life
insurance carried with [Life]". TFB also agreed "[t]o furnish al
facilities ... necessary to accommbdate State and District Sales
Directors in carrying on the acquisition of newlife insurance for

[Life], and servicing [Life's] policyholders within the territory

26 C.F.R § 1.512(b)-1 (1994).
8Rev. Rul . 81-178, 1981-2 C. B. 135.
9 d.



of FarmBureau". Further, the contract provided that TFB agreed to
furnish Life and Casualty wth «clerical, t el ephone, and
adm ni strative services. The district court concluded that the
| anguage in the agreenent in this case was "uncertai n when applied
to the subject matter of the agreenent”. W find no such
uncertainty.

In its agreenents wth Life and Casualty, TFB agrees to
provide Life and Casualty with substantial services. TFB agreed to
use its own offices, its influence and prestige to pronote Life,
and to provide Life with stationary and postage, secretarial and
clerical help, office supplies, furniture, and equi pnent. Nowhere
in the agreenents is a "royalty" nentioned. This is not a
situation in which Life and Casualty agreed to conpensate TFB
solely for the benefit of association with the "Farm Bureau" nane.
Instead, this is a situation in which the agreenents plainly
require TFB to provide substantial services to the insurance
conpani es; the plain | anguage of the agreenents denonstrates that
the agreenents were strictly for services and did not contenpl ate
a royalty paynent. Had the parties wished to create a royalty
arrangenent, they could have done so at the tinme of contracting.
O, the parties could have anended the original agreenent to
provi de that TFB woul d be paid royalties for all ow ng the i nsurance
conpanies to use its nane. TFB availed itself of neither of these
opti ons; I nstead, as an afterthought, TFB filed anended tax
returns contending that the paynents it received from Life and

Casualty were royalty paynents and were therefore exenpt from



t axati on.

To create a jury question, there "nmust be a conflict in
substantial evidence".® |n this case, there was not a conflict in
substantial evidence. W conclude that the district court erred in
denying the United States's notion for judgnent as a matter of | aw
and in sending this case to the jury.

B

The cross-appeal filed by TFB asks this Court to reverse the
district court order granting partial summary judgnent to the
United States on the question of whether TFB's association with
Life and Casualty were "unrel ated business activity".

W review de novo the district court's grant of summary
j udgnent . 11 Summary judgnent is appropriate when there is no
genuine issue as to any material fact and the noving party is
entitled to judgnent as a matter of | aw. 12

To constitute taxable, "unrel ated business incone" under 8§
511 to 8§ 513, the activity that generates the inconme nust satisfy
three elenments: (1) the activity fromwhich the inconme is derived
must be "a trade or business"; (2) that is "reqgularly carried on"

by the taxpayer,® and (3) the conduct of the trade or business nust

1°Boei ng, 411 F.2d at 375.

Ul ockart v. Kobe Steel, Ltd. Constr. Mach. Div., 989 F.2d
864, 865 (5th Cir.1993).

2Fed. R Civ.P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986); Thonmas v.
Price, 975 F.2d 231, 235 (5th Cr.1992).

1326 U.S.C. A § 512(a)(1) (1995).
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not be substantially related to the organi zation's exenpt purpose. !
TFB concedes that its dealings with Life and Casualty were
regularly carried on, but contends that genui ne i ssues of materi al
fact exist regarding whether the activity was a trade or business
and whether it was substantially related to its tax exenpt purpose.

Section 513(c) of the Internal Revenue Code defines trade or
busi ness as "any activity whichis carried on for the production of
i ncone fromthe sale of goods or the performance of services". To
determ ne whet her a tax-exenpt organization is carrying on a trade
or business, "the court nust | ook to see whether that institution
is engaged in extensive activity over a substantial period of tine
with the intent to earn a profit".® \Wether there is a profit
nmotive is our key inquiry.

We find that the United States satisfied its summary judgnent
burden to denonstrate the absence of a material fact that TFB's
association with Life and Casualty constituted a trade or business.
Both Life and Casualty consistently generated a profit. Bot h
conpani es conpeted with ot her insurance conpanies in the state, and
Life and Casualty were anong the nore profitable operations in the
state. TFB received a substantial incone fromLife and Casualty.
Further, TFB actively worked to endorse Life and Casualty; indeed,

in the Farm Bureau newsletter, TFB ran no other insurance

1426 U.S.C A 8 513(a) (1995); see also Texas Apartnent
Ass'n v. US., 869 F.2d 884, 886 (5th Cir.1989) (citing Louisiana
Credit Union League v. United States, 693 F.2d 525, 530-31 (5th
Cir.1982)).

3L oui siana Credit Union League v. United States, 693 F.2d
525, 532 (5th Cir.1982).



provider's advertisenents but those of Life and Casualty.

In response to the United States' sunmary judgnent evidence,
TFB of fered nothing but denials of its intent to generate a profit.
TFB argued that the notivation for its agreenents with Life and
Casualty was to pronote the sale of insurance to those who lived in
rural areas and were underserved by the insurance industry, and
that there was no evidence that TFB intended to nmake a profit
through its agreenents with Life and Casualty. TFB contends that
it realized a huge profit through its dealings with Life and
Casualty without intending to do so. W agree with the district
court that the ends achieved can be a good indication of an
organi zation's notive for conducting an activity,!® and that there
was no genuine issue of material fact whether TFB engaged in a
trade or business.

TFB concedes that the second elenment of the inquiry is
satisfied, that its dealings with Life and Casualty were regularly
carried on. Having determned that TFB was regularly engaged in
trade or business, we turn nowto the final inquiry, whether TFB' s
association with Life and Casualty was substantially relatedtoits
exenpt function.

In determ ni ng whether an activity is substantially rel ated
to the exenpt purpose of an organi zation, we nust exanmne "the
relationship between the business activities which generate the

particular inconme in question ... and the acconplishnent of the

16See Portland Golf Cub v. Conm ssioner, 497 U.S. 154, 166-
67, 110 S.Ct. 2780, 2788-89, 111 L.Ed.2d 126 (1990).
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organi zation's exenpt purposes".! For the conduct of a trade or
busi ness to be substantially related to the tax exenpt purpose, the
busi ness activity must “contribute inportantly” to the
acconpl i shmrent of the tax-exenpt purpose.!® A trade or business is
"related" to an organi zation's tax-exenpt purpose "only where the
conduct of the business activities has a causal relationship to the
achi evenent of the exenpt purposes”, and it is "substantially"
related "only if the causal relationship is a substantial one".?°
To determ ne whet her the business activity contributes inportantly
to the acconplishnent of the exenpt purpose, "the size and extent
of the activities involved nust be considered in relation to the
nature and extent of the exenpt function which they purport to
serve".?® This is a fact-sensitive inquiry and nust be nade on a
case by case basis.?

TFB argues that its association with Life and Casualty is
related to TFB's exenpt purpose as a 8 501(c)(5) agricultural
associ ation because Life and Casualty were forned to serve rural

areas as their primary nmarket. 2?2 TFB argues that Life and

1726 C.F.R § 1.513-1(d)(1) (1994).
1826 C.F.R § 1.513-1(d)(2) (1994).
191 d.

2026 C.F.R § 1.5131(d)(3) (1994).

2'H - Pl ains Hosp. v. United States, 670 F.2d 528, 531 (5th
Cir.1982).

2] ife and Casualty stated two goals at the tine of their
formation: to provide insurance to rural residents at reasonable
rates, and to provide nenber benefits for Farm Bureau nenbers,
nost of whomlive in rural areas.
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Casualty's presence in rural areas, their special attention to
custoners in rural areas, and because Life and Casualty sell the
type of insurance farners and ranchers need, Life and Casualty's
business is substantially related to TFB' s tax-exenpt purpose.

TFB' s association with Life and Casualty does not contribute
inportantly to the acconplishnment of its exenpt purposes. Wiile it
may be true that the i nsurance services provided by TFB betters the
condi tions of those engaged in agriculture, no substantial causal
rel ati onshi p exi sts between the i nsurance sal es and t he i nprovenent
of agricultural products or the devel opnent of a higher degree of
efficiency in agricultural occupations. Further, many of the
people who benefitted from these insurance policies are not
ranchers or farners, and the sale of policies to such peopl e cannot
contribute to TFB' s exenpt purpose. Any agricultural benefits
derived fromLife and Casualty's insurance policies were incidental
benefits. There was no substantial causal rel ati onship between the
i nsurance sales and the fulfillnment of TFB s tax-exenpt purpose.
Accordingly, we conclude that the district court properly found
that the incone derived from Life and Casualty was unrel ated
busi ness income, and was taxable under I.R C. § 511

1]

We REVERSE the decision of the district court denying the
United States' notion for judgnent as a matter of law, affirmthe
district court's grant of summary judgnent in favor of the United
States, and render a decision that the incone TFB received from

Li fe and Casualty was unrel ated busi ness i ncone as a matter of | aw.
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