UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-41220

AGBAI UDEOCHU OPI E,

Petiti oner,

VERSUS

| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an O der of
the Board of Inmgration Appeals

(Cct ober 2, 1995)

Bef ore POLI TZ, Chief Judge, HI LL! and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

"Robert" Agbai Udeochu Opie seeks review of a final order of
the Board of Inmgration Appeals which denies (1) his request for
adj ustnment of immgration status, (2) his application for waiver of
deportation, and (3) his request for voluntary departure.

We AFFI RM

. Circuit Judge of the Eleventh Circuit, sitting by
desi gnation



BACKGROUND

On a date prior to April 30, 1988, Nigerian citizen "Robert"
Agbai Udeochu Opie ("Opie") applied for a business visa to the
United States. During the application process, Opie indicated that
the purpose of his trip was to initiate an inport/export business
between the United States, Togo, and Nigeria. Specifically, he
told the consular office that he planned to travel to Holl ywood,
California, where he intended to do business. He also stated that
he was bringing $10,000 for the purpose of purchasi ng nerchandi se
and facilitating business. On his visa application, Opie stated
that he was marri ed.

On April 30, 1988, Opie was admtted into the United States as
a business visitor. His business visa allowed himto remain in the
United States until July 14, 1988. Opie does not contest that he
remained in the United States beyond July 14, 1988.

On Decenber 7, 1988, Opie married an Anerican citizen, Bertha
Branch, in Dallas County, Texas. Opie lived with Branch and
Branch's two children froma prior marri age.

On June 8, 1989, Opie was arrested for the unauthorized use of
a credit card. He was convicted in a Texas state court and
sentenced to probation for a termof four years. The state trial

court judge issued a Judicial Recommendation agai nst Deportation.



On April 5, 1989, Opie filed a Petition for Alien Relative and
an Application for Permanent Residence.? Opie also applied for (1)
a waiver of inadm ssibility pursuant to 8§ 212(h) and § 212(i) of
the Immgration and Nationality Act (the "ACT"), (2) an adjustnent
of his status to that of permanent resident pursuant to 8 245 of
the Act, and (3) a voluntary departure pursuant to 8 244(e) of the
Act .

On June 8, 1989, the Immgration and Naturalization Service
("INS") issued to Opie an order requiring himto show cause why he
shoul d not be deported.

On July 11, 1990, a hearing on the nerits was held before an
immgration judge. The inmmgration judge ("1J") found Opie to be
deportabl e under § 241(a)(2) of the Act, 8 U S.C. § 1251(a)(2),°?
because he was a nonimmgrant alien who remained in the United
States longer than permtted. The |IJ denied Opie's requests for
wai ver of inadm ssibility under 88 212(h) and (i) of the Act and
found that he was not eligible for an adjustnent of status or
voluntary departure under 88 245 and 244(e) of the Act,
respectively. The IJ ordered OQpie to be deported to N geria.

On Cctober 6, 1994, the Board of Inmgration Appeals ("BIA")
affirmed the immgration judge and dism ssed Opie's appeal. The
Board of Immgration Appeals' order was a final order.

Opie tinely filed an appeal to this Court.

2 (Opie's Alien Relative petition was approved on July 10,
1990.

® Revised and redesignated as § 241(a)(1)(B) by § 602 of the
| mm gration Act of 1990.



JURI SDI CTl ON

This Court's jurisdiction arises under 8§ 106 of the
I mm gration and Nationality Act of 1952, as anended, 8 U S. C. 8§
1105(a). The Act grants jurisdiction to the court of appeals to
review final orders of deportation made against aliens within the
United States.

DI SCUSSI ON

On appeal, Opie does not contest his deportability. Rather,
he contests the BIA s denial of his requests for relief from
deportati on. Specifically, Opie contends that the BIA erred in
denying his request for (1) waiver of inadmssibility under 88
212(h) and (i), (2) adjustment of status under 8§ 245, and (3)
vol untary departure under 8§ 244(e). Opie also contends that the
Bl A erroneously considered his crimnal conviction when wei ghi ng
the equities and determning his noral character. Finally, Opie
contends that the BIA erred when it held that he or his famly
woul d have to suffer "extreme hardshi p" as a result of deportation
inorder for himto qualify for the relief sought. W w | address
each issue in turn

"We review final orders of deportation issued by the BIA,
exam ni ng questi ons of | aw de novo, but exam ni ng factual findings,
such as a finding that an alienis not eligible for the wi thholding
of deportation, solely to see if such findings are supported by

substanti al evidence." Fonseca-Leite v. I.N.S., 961 F.2d 60, 62

(5th Gr. 1992) (internal citations omtted). "In conducting our

reviews we are constrained to give considerable deference to the



BIA's interpretation of the legislative schene it is entrusted to

admnister.” 1d. at 62 (citing Chevron U S A, Inc. v. Natura

Res. Def. Council, Inc., 467 U. S. 837, 104 S. C. 2778, 81 L. Ed. 2d

694 (1984)).

Opi e contends that, with the exception of his current status
of inadm ssibility which resulted fromhis crimnal conviction, he
nmeets the eligibility requirenents for adjustnment of status under
8§ 245 of the Act. Further, Opie argues that his inadm ssibility
shoul d be waived under the discretionary provisions of either 8§
212(h) or 8§ 212(i) of the Act. Opie clains that, in denying hima
wai ver of inadm ssibility, the Bl A placed i nordi nate wei ght on the
fal sehoods in his noninmm grant visa application and failed to give
sufficient weight to the hardships that he says he and his famly
will suffer if he is deported. He argues that the hardships
flowwng from his deportation are extrene and, coupled with his
positive equities in the United States, outweigh his crimnal
conviction and the fal sehoods he nmade to gain admttance into the
United States. Opie also contends that the state court judicial
recommendati on agai nst deportation ("JRAD') estops the IJ and BI A
from considering his conviction as a factor in the eligibility
determnation for voluntary departure. He clains that he
denonstrated good noral character through evidence of famly ties,
communi ty conm tnment, enploynent, and tax paynents. Such equities,

he cl ai ns, outweigh his conviction and fal sehoods.



Wai ver

The I'J found, and the BI A agreed, that Opie was ineligible for
wai ver under 88 212 (h) and (i). Opie contends that their
respecti ve deci sions are not supported by the evidence. Respondent
has the burden of both establishing that he is statutorily eligible
for the requested relief from deportation and that he nerits a
favorabl e exercise of discretion. 8 CF.R 8§ 242.17(e). "Welimt

our reviewto whether denial of a waiver was arbitrary, irrational,

or contrary to law." Mdlenda v. INS, 998 F.2d 291, 293 (5th Cr.
1993) (internal citations omtted).

Inreaching its determ nation, the Bl A considered Opie's fal se
statenents regarding his marital status, his false statenents
regardi ng the anount of noney that he was bringing with himto the
United States, the lack of effort he made towards any business
venture upon his arrival inthe United States, the fal se statenents
he made to an enpl oyer about his work eligibility, his preconceived
intent to remain in the United States w thout authorization, and
his crimnal conviction for credit card fraud. As to equities, the
BIA considered his famly ties, his relationship to his step-
children, his enploynent history, his tax paynents, and the
hardshi ps that would be visited upon both he and his famly as a
result of deportation.

W find that Opie's claim that the BIA did not carefully
consider all of the evidence presented is not supported by the
record. In its opinion, the BlIA discusses many factors which it

considered in reaching its decision. "The BIA need not wite an



exegesi s on every contention...." Giassan v. INS, 972 F.2d 631,

636 (5th Gir. 1992), cert. denied, us _ , 113 S. «. 1412,

122 L. Ed. 2d 783 (1993) (internal citations omtted). "Rather, its
opinion nust reflect that it has heard and thought and not nerely
reacted.”" 1d. at 636 (internal citations omtted). W find that
the order of the Bl A evinces a careful consideration of all of the
evi dence presented.

Opi e al so argues that the BI A applied the wong standard when
it considered waiver under 8§ 212 (i) of the Act. Opi e cont ends
that the Bl A erroneously applied the "extrene hardshi p" standard in
its 8 212 (i) determ nation. Opie clains that the correct standard
under a 8§ 212 (i) determnation is one requiring "a show ng of
unusual even outstanding equities." The governnent disagrees and
argues that the Bl A applied a standard of bal anci ng "hardshi p" and
equities.

We agree that it is unclear which standard the BIA applied in
its § 212 (i) wai ver determ nation. However, because 8§ 212(i) does
not expressly provide for standards governing how the Board's
di scretion shoul d be exercised, the Attorney CGeneral has unusually
broad di scretion in granting or denying waivers. Ml enda, 998 F. 2d
at 293. Yet, regardl ess of which standard applies, after a careful
review of the record, we believe that the evidence supports a
denial of 8 212 (i) waiver under either standard.

After carefully reviewing the record and the Bl A's opi ni on, we
find that the Bl A decision is reasoned, supported by substanti al

evidence, and not arbitrary, irrational, or contrary to |aw



Accordingly, the BIA did not abuse its discretion in denying Opie
88 212 (h) and (i) waiver relief.
Adj ust nent of Status
Opie next contends that the BIA abused its discretion by
denying his application for adjustnent of status because it failed
to consider significant equities in his case. However, because
Opie did not receive a waiver of inadmssibility, he is not
entitled to an adjustnent of status. 8 US C § 1255(a).
Accordingly, the BIA's denial of Opie's 8§ 1255 request for
adjustnment of status is not clearly erroneous and does not
constitute an abuse of discretion.
Vol untary Departure
Finally, Opie argues that the BIA erroneously denied his
request for voluntary departure pursuant to 8 U S.C. 8§ 1254(e). In
rel evant part, 8 1254 states,
[ T] he Attorney General may, in his discretion,
perm t any alien under deportation
proceedi ngs...to depart voluntarily from the
United States at his own expense in lieu of
deportation if such alien shall establish to
the satisfaction of the Attorney Ceneral that
he is, and has been, a person of good noral
character for at |least five years imedi ately
proceeding his application for voluntary
departure...."
8 US.C § 1254(e). Rel i ef under 8 1254(e) is granted at the
Attorney General's discretion. The burden is on the party seeking
relief to showthat he is entitled to it.
The inmm gration judge extensively reviewed the facts in this
case and found that Opie |acks the requisite good noral character

toqualify for voluntary departure. The Bl A expressly affirnmed the

8



J's finding. Upon a conplete and de novo review of the record, we
find that the BIA denial of relief for voluntary departure under
8§ 1254(e) is neither clearly erroneous, nor an abuse of discretion.
Judi ci al Recommendati on Agai nst Deportation

Finally, Opie clains that a state trial court "Judicial
Recomendat i on Agai nst Deportation," which was i ssued i n connecti on
wth Opie's credit card conviction, estops the BIA fromconsi dering
his crimnal conviction in connection wth his petitions for
wai ver, adjustnent of status, and voluntary departure. Opie did
not raise this issue before the adm nistrative court.* "W need
not consider issues raised for the first tine on appeal." |Insilco

Corp. v. United States, 53 F.3d 95, 100 (1995). Accordingly, we

wi |l not consider this issue.
CONCLUSI ON
For the foregoing reasons, the decision of the Board of

| mm gration Appeals is AFFI RVED

4 |In fact, we note that Opie held the opposite position
before the BIA In his the brief to the BIA Opie stated:
"Respondent acknow edges that the crimnal conviction is a valid
factor for consideration in a discretionary determ nation."
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