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Appeal from the United States District Court for the Wstern
District of Louisiana.

Before KING JOLLY and DeMOSS, Circuit Judges.

DeMOSS, Circuit Judge:

Save Qur School s, an unincorporated association of parents,
residents and taxpayers in Franklin Parish, appeals the district
court's denial of its petition to intervene as of right in a
| ongst andi ng school desegregation suit. The district court denied
the notion, finding that Save Qur School s' clainmed interest did not
warrant intervention and that the association's interest was
adequately represented in the litigation by the existing parties.
Because we find that Save Qur Schools was not entitled to intervene
as a mtter of right, we dismss for Jlack of appellate
jurisdiction.

BACKGROUND

Twenty four years ago the United States brought a school

desegregation suit agai nst the Franklin Pari sh School Board ( FPSB)
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In August 1970 the district court entered a desegregation order
permanently enjoining FPSB from operating the school systemin a
discrimnatory manner and requiring that FPSB take specified
actions to inplenent the order. The district court maintained
continuing jurisdiction for the purpose of enforcing or nodifying
its order.

In June 1994, notivated by econom ¢ and educati onal concerns,
t he FPSB approved a plan consolidating sone of the schools in the
pari sh. Prior to voting on the plan, FPSB entertained |ively
debate fromthe community and considered at |east two i ndependent
studies relating to consolidation. Because the district court
still has continuing jurisdiction to determ ne the inpact of any
proposed consolidation on inplenentation of its desegregation
order, the proposed plan is subject to approval by the district
court follow ng agreenent by both parties. As of this appeal
negoti ati ons between the United States and FPSB are ongoi ng and t he
pl an has not been submitted to the district court.

Several parents, residents and taxpayers of Franklin Parish,
who obj ected to the proposed consolidation because it would cl ose
certain schools and potentially raise taxes, banded together to
form Save Qur Schools ("SCS"). In July 1994, SOS noved to
intervene as of right in the school desegregation suit, claimng
that the school systemwas al ready unitary and seeking a tenporary
restraining order against i npl emrentation of the proposed
consolidation plan. Both the United States and FPSB opposed the

nmotion. After a hearing, the district court denied the notion, and



SOS tinely appeal ed.
DI SCUSSI ON

SOS sought to intervene solely as a matter of right under
Federal Rule of G vil Procedure 24(a)(2). That rule inposes four
requi renents: (1) the applicant nust file a tinely application
(2) the applicant nmust claiman interest in the subject matter of
the action; (3) the applicant nust show that disposition of the
action may inpair or inpede the applicant's ability to protect that
interest; and (4) the applicant's interest nust not be adequately
represented by existing parties to the litigation. FED.R GQv. P
24(a)(2). The district court found that SOS' s notion to intervene
was tinely, that SOS did not denonstrate an interest in the
litigation sufficient to support intervention, and that SOS's
purported i nterest was adequately represented by the United States
and FPSB.

SOS' s Interest

SOS's petition for intervention contended that although the
school system had achieved the desired unitary status, FPSB had
failed in its duty to seek orders termnating federal control of

t he school system?! SOS clainms its nenbers are directly affected

The menorandum acconpanying the petition also alleged that
menbers of SOS were facing school closings, |ong-distance busing
and the potential for additional taxation as a result of the
proposed consolidation plan and requested that the district court
i ssue a tenporary restraining order prohibiting enforcenent of
that plan. SOS sensibly abandoned its challenge to the
consolidation plan in the hearing, conceding that it could not
intervene to chall enge the school board's determ nation of the
nunber and | ocation of schools in the parish. See, e.g., United
States v. State of Mssissippi, 958 F.2d 112, 115 (5th Cr.1992)
(there is no right to intervene to chall enge school board
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by the loss of control over their school system that no other
forumall ows redress of their conplaint and that their interest in
having the school system declared unitary is not adequately
represented by either the United States of FPSB because neither
party is currently asserting the position that the school system
has achieved the desired unitary status. The United States and
FPSB respond that they share SOS s interest in having the school
system declared unitary so that control can be returned to the
| ocal authority and that SOS' s di sagreenent as to the tinme required
to achi eve that objective does not denonstrate the type of interest
required to justify intervention.

In H nes v. Rapides Parish School Board, 479 F.2d 762 (5th
Cir.1973) this Court recognized that the proper procedural renedy
for parental groups challenging deficiencies in the inplenentation
of desegregation orders is intervention. 1d. at 765-66 (finding
that intervention rather than separate suit was the appropriate
remedy, but nonetheless refusing to remand for possible
i ntervention). Subsequent cases clarified that the parental

interest which justifies intervention is an interest in achieving

deci sions based on policy matters, except to the extent that a
proposed pl an i npacts whet her the school board is operating a
unitary systen); Pate v. Dade County Sch. Bd., 588 F.2d 501, 503
(5th Gr.1979) (groups are not entitled to intervene because they
woul d have voted differently had they been nenbers of the school
board); United States v. Perry County Bd. of Educ., 567 F.2d
277, 279-80 (5th Gr.1978) (intervenor's concerns about travel
and the outlay of public funds are policy concerns not related to
desegregati on which do not justify intervention in federal
desegregation suit).



a desegregat ed school system?2 SCS nmi ntains that because | anguage
in H nes recogni zed that parent groups could intervene to showt hat
discrimnation still existed, that this Court is now bound to
recogni ze SOS's right to intervene for the purpose of show ng that
di scrimnation has been elimnated. However, intervention is not
appropriate if the woul d-be intervenors present issues that the
existing parties are aware of and stand conpetent to represent.
Hi nes, 479 F.2d at 765. Both the United States and FPSB share
SOS's interest in returning |ocal control to the schools.

"In the context of public school desegregation, there are
i nnuner abl e i nstances in which children, parents, and teachers may
be deprived of various "rights' w thout having had the opportunity
to participate directly in the judicial proceedings which divest
them of those "rights.' " Perry County Bd. of Educ., 567 F.2d at
279. SOS is not entitled to intervene based nerely on concl usory
allegations that their duly elected representatives on the school
board are not aggressively defending the suit. See Dade County
Sch. Bd., 588 F.2d at 503 (parent group disagreenent with school
board deci si on not to appeal order issued in desegregation case did
not denonstrate sufficient interest to justify intervention).

Their renmedy for that breach, if any, is enbodied in their right to

2Dade County Sch. Bd., 588 F.2d at 503 (affirm ng denial of
notion to intervene based on school board' s policy decision not
to appeal order entered in desegregation suit and rejecting
woul d-be intervenor's challenge to district court's jurisdiction
based on prior finding that school systemwas unitary); Perry
County Bd. of Educ., 567 F.2d at 279 (affirm ng denial of notion
to intervene based on board' s policy decision because petitioners
failed to allege that school board action inpeded achi evenent of
unitary school system



sel ect new representatives. Further, SOS did not allege that
continued federal control of the school systeminjured themin any
specific way. To the contrary, SOS wants to invoke the power of
the federal court to settle their dispute with the |local schoo
board. W hold that SOS' s stated interest in accelerating rel ease
from federal control, wthout any articulation of present or
potential injury fromthat control, is insufficient under the facts
of this case to warrant intervention pursuant to rule 24(a)(2).
Adequacy of Representation

Even assum ng SOS' s asserted interest inreturning control to
| ocal authorities was sufficient to justify intervention, that
interest is adequately represented by the existing parties. Wen
the "party seeking to intervene has the sane ultinate objective as
a party to the suit, the existing party is presuned to adequately
represent the party seeking to intervene unless that party
denonstrates adversity of interest, collusion, or nonfeasance."
Kneeland v. Nat'l Collegiate Athletic Ass'n, 806 F.2d 1285, 1288
(5th Gr.), cert. denied, 484 U. S 817, 108 S.C. 72, 98 L. Ed. 2d 35
(1987); see also United States v. South Bend Community Schoo
Corp., 692 F.2d 623, 627 (7th Gr.1982); United States v. Board of
Sch. Commr, 466 F.2d 573, 575 (7th Cr.1972), cert. denied, 410
US 909, 93 S.Ct. 964, 35 L.Ed.2d 271 (1973) (both recognizing a
presunption that a school board adequately represents its student's
interests absent a showing of gross negligence or bad faith).
There was no evidence offered at the hearing that FPSB was

operating in bad faith or was in any way not representative of the



majority of its constituency. Likew se, there was no evi dence that
FPSB had any notivation or interest that was different fromthat of
SCS.® SOS cites no authority for the proposition that they are
entitled to intervene because no other party is asserting their
current position that a unitary school system has been achi eved.
Certainly, after twenty-four years of federal control, FPSB is in
a better position to determne when it can successfully seek
release from federal court control. Finally, disposition of the
action, when there is a final determnation that a unitary schoo
system has been achieved, w |l advance rather than inpair SOS s
interest in returning control to Jlocal authorities. See
FED. R QVv.P. 24(a)(2). W hold that SOS's clained interest in
havi ng the school system declared unitary so that control can be
returned to the local authorities was adequately represented by
FPSB. Because absence of even one of the four factors required by
rule 24(a)(2) is sufficient to defeat intervention, it is not
necessary to reviewthe district court's tineliness determ nation.
Concl usi on

Qur Court has only provisional jurisdictionto hear an appeal

fromthe denial of a notion to intervene as of right. See Wol en

v. Surtran Taxicabs, Inc., 684 F.2d 324, 330-31 (5th G r.1982).

38CS's reliance on Freeman v. Pitts, 503 U S. 467, ---- - --
--, 112 S. . 1430, 1443-45, 118 L.Ed.2d 108 (1992) is m spl aced.
Freeman addressed the issue of whether a district court can
relinqui sh control over a school district in increnmental stages
before full conpliance with the court's order. As the district
court correctly noted, SOS cannot advance argunents related to
whet her partial or conplete withdrawal of federal control is
appropriate in this case unless and until it is granted the right
to intervene.



Once the Court determnes that the notion to intervene as of right
is without nerit, the appropriate renedy is to dismss for |ack of
appellate jurisdiction. 1d. W have reviewed the district court's
decision de novo and conclude that SOS was not entitled to

intervene as of right pursuant to rule 24(a)(2). Accordingly, this

appeal is DI SM SSED.



