UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40691

OLAN J. GUILBEAU, SR, Et A .,

Plaintiffs-Intervenors-Appel |l ees,
Cr oss- Appel | ant s,

ver sus

W W HENRY CO, Et A .,

Def endant s- Appel | ant s,
Cr oss- Appel | ees.

ELWOOD STEVENS, Et Al .,

| nt ervenor s- Appel | ant s,
Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Western District of Louisiana

June 11, 1996

Bef ore REYNALDO G. GARZA, BARKSDALE, and EMLIO M GARZA, Circuit
Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

The linchpin of this appeal is whether plaintiffs presented
evi dence of product defect sufficient to withstand judgnent as a
matter of |aw W W Henry Conpany and its insurer, Truck
| nsurance Exchange, chal |l enge a judgnment on a jury verdi ct awardi ng
$2 mllion to Oan Guilbeau for chronic toxic encephal opathy
al l egedly caused by exposure to a carpet adhesive manufactured by

Henry, and $900, 000 (remtted to $50,000) to his wife, for |oss of



consortium contending that there is insufficient evidence of
product defect and causation, and, in the alternative, that a new
trial should have been granted because the Cuil beaus' attorneys
deli berately appealed to jury prejudice by nmaking inflammtory
argunents and referring to i nadm ssi bl e evidence. Cuilbeau's wfe
cross-appeals the remttitur; the Guil beaus cross-appeal the award
of prejudgnent interest, and challenge the exclusion of certain
evidence. Intervenors Elwood Stevens and his law firm previous
counsel for the Cuil beaus, appeal fromthe district court's refusal
to award them any attorney's fees; the Cuil beaus cross-appeal the
al l onance of intervention and the award of expenses to that firm
Because no rational juror could find that Henry's product was
defective, the judgnents in favor of the GQuilbeaus and the
i ntervenors are REVERSED and judgnent is RENDERED for Henry.
l.

Fromthe 1970s until August 1986, Cuil beau worked as a nobile
home salesman for various entities in and around New |beria,
Loui si ana. At the end of 1982, after his nobile home business
failed and he took personal bankruptcy, he returned to work for
Mobi | e Home Brokers (Luv Mobile Honmes) in New I beria. [In 1985, he
began conpl ai ni ng about an unpleasant odor in the nobile hone

office in which he worked.!? Ms. @ilbeau testified that the

One of Cuilbeau's diaries states:

At the beginning of ny enploynent at the New

| beria Sales Lot | brought to the manager's
attention that there was a snell in the
[o]ffice.



mobil e honme was parked in a low area, and that the snell from
underneath it would seep into Cuilbeau's office froman inproperly

sealed air conditioning duct; she stated that it was a rotten

snmell, but never made him sick.?2 The nobile honme had been
| have been conplaining ... for over a year
but ... did not know what this odor was or
where it was comng from I n accordance to

[sic] the information | have received lately
that when particle board gets wet it rel eases
... chemcals which is called off-gasing ..
when its [sic] hot and humd ... [and this]
of f-gasing [is] dangerous to human heal th.

There was evi dence that new nobil e honmes have strong snells, from
formal dehyde, that irritate the eyes and nose.

Two diaries, and a copy of another diary containing Ms.
Qui | beau's handwitten additions, were admtted into evidence.
Al t hough one of the diaries contains a cover page which includes
the statenent, "I want all hereinwitten presented as evidence",
Ms. Quilbeau testified that the diary was prepared in 1987 or
1988, for the purpose of trying to get nedical help for Cuil beau,
and not for the purpose of |litigation. And, Ms. Cuilbeau
testified that unusual phrasing (for exanple, "Due to the extrene
buckl i ng of said nobile hone particle board flooring in said | obby
and restroomarea in said Mbile Hone Ofice, ...") was just the
way her husband tal ks.

In a January 1993 mnute entry, the district court stated
that, upon advice of all counsel, Quilbeau was unfit as a party
plaintiff; counsel were given 60 days to substitute a curator, or
to show cause why Quil beau had the procedural capacity to stand
trial. An anended mnute entry conditioned the continuance on
Gui | beau' s exam nation by a psychiatrist to determ ne whether he
had the physical and nental capacity to act as party plaintiff.

That August, Henry noved to dism ss, asserting that Cuil beau
| acked the capacity to proceed. The court denied the notion on
Decenber 22.

On January 24, 1994 (the day the case was set for trial),
Henry noved to conpel Cuilbeau's testinony or, in the alternative,
for a conpetency hearing on whether he could testify. At a hearing
t hat sane day, Henry's expert witness, Dr. Berger, who had exam ned
Cui | beau over the precedi ng weekend, testified that, if present and
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manufactured in 1978; the floor was rotten and buckling, and the
carpet was old and worn out.

I n August 1986, arrangenents were nade to repair the fl oor and
replace the carpet in the nobile home office. The new carpet was
installed in the living-dining area, which served as a waiting room
for custoners, part of the hallway, and in the bathroom but not in
Qui | beau' s of fi ce.

On Thur sday, August 14, two of CGuil beau' s co-workers, Jonat han
Shaw and Rawl in Dupl echin, renoved the old carpet and particle
board subfl ooring, which had to be cut with a saw, and repl aced t he
subflooring with plywood. Dupl echin testified that sawdust,
m | dew, and nol d were generated fromthe tearing-out operation, but
both he and Shaw testified that CGuilbeau did not conplain during
that phase of the repairs. Dupl echin testified that Guil beau
stayed in his office, which was in a separate room nost of that
day, but woul d go outside occasionally because "it was getting too
strong, he had to get a little bit of air".® Quilbeau' s diary

reports that "[t]he snoke, sawdust and a strong snell ... got so

a wtness at trial, Quilbeau probably would disrupt the trial
because he has the enotional | evel of an eight-year-old, is unruly,
and throws violent, explosive tantruns as soon as he is stressed.
The court apparently rejected Dr. Berger's suggestion that a
trained policeman be appointed to assist the court in keeping
Gui | beau under control, and that a psychiatrist subject himto a
maj or tranquilizer to prevent himfromtearing the courtroomapart,
because Guil beau did not testify at trial. Ms. Quilbeau testified
t hat he was not capable of it physically or enotionally, because of
the odors in the courtroom and because the questions would cause
hi mto becone agitated and confused.

Shaw testified simlarly that Guil beau was in and out of the
office while the repairs were being nade.
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bad that it was hard for ne to breath[e] and it would burn ny eyes
and nose". Ms. @il beau testified that he said the snell fromthe
repairs that day was strong, and burned his eyes and nose, but that
he was not sick. Cuilbeau left the office early that afternoon
about 4:00 or 4:30 p. m

On August 15, Cuilbeau arrived at the office around 8:00 or
8:30 aam H s diary reports that he i nmmedi ately noticed a strong,
irritating snell, had difficulty breathing, and that his eyes,
nose, throat, and lungs were badly irritated. Later that sanme day,
Shaw purchased a t hree-and-one-hal f-gal | on can of Henry #270 car pet
adhesive from a local supplier.* Shaw and Dupl echin began
installing the new carpet that sane day, around 9:30 or 10:00 a.m?®
Shaw spread t he adhesive on the floor with a trowel, and Dupl echin
rolled out the new carpet. They did not wear nasks or use air
bottles. It took theman hour and a half to two and one-half hours
to install the new carpet.

Dupl echin testified that whil e the adhesi ve was bei ng used and

afterward, the wi ndows and doors were open to ventilate the nobile

The sal es receipt reflects that one three-and-one-hal f-gallon
can of Henry #170 adhesive was purchased; but Shaw testified that
he bought #2770, and that the receipt was in error. Henry
i ntroduced anot her receipt fromthe sanme supplier, indicating that
#270 adhesive was purchased on February 10, 1987, but Shaw
testified that there was no confusi on about whi ch adhesi ve was used
to make the August 1986 repairs. Shaw testified that he read the
| abel , which contained no warning about dangers to human health,
and that, if the | abel had contai ned such a warni ng, he woul d have
passed it on to Cuil beau.

Dupl echin coul d not renenber whet her the carpet was installed
in the norning or afternoon; Ms. Quilbeau testified that it was
not installed until after Iunch.
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honme, and that there was cross-ventilation throughout the repair
oper ati on. Shaw testified, however, that the doors were closed
while the carpet was being installed, and that the w ndows and
doors were opened after the installation was conpl eted. Dupl echin
testified that Guilbeau was in the office while the carpet was
being installed, but went in and out to show other hones to
cust oners.

Shaw testified that an air conditioning vent was under
Gui | beau' s desk, and that the air conditioning systemin the nobile
home recycled the air inside the nobile hone. He testified that a
substantial anpbunt of recycled air with the odor of adhesive was
comng fromthe vent under Quil beau's desk and that, at Quil beau's
request, he blocked the outlet in Cuilbeau's office after the
repairs were conpleted at the end of the day that Friday.?

Shaw and Dupl echin testified that the snell of the adhesive
was "strong", but that it did not nake them sick. Dupl echin
testified that Quil beau thought the adhesive had a strong snell,
and conplained that it made him sick and dizzy; but he did not
observe Quilbeau with watery eyes or having trouble breathing.
Shaw testified that CGuil beau started conpl ai ni ng when they began
installing the carpet, and put toilet tissue in his nostrils
because of the snell; and that Guilbeau went in and out of the
office frequently to get fresh air because the funes mde it

difficult for himto stay in the office.

Gui |l beau's diary states, however, that duct tape was applied
to seal the floor air supply duct during the | ate norni ng on August
15.



Guil beau | eft the office between 3:30 and 4: 30 p. m on Fri day,
to keep an appointnment with sonme custoners at the Lafayette sal es
lot.” Ms. Cuilbeau testified that when he got hone, he was
depressed, quiet, and irritable, but said that he was all right
when she asked him if sonething was wong, and did not nention
odors.

Qui | beau returned to the office around 8:00 or 8:30 a.m the
next day, Saturday, August 16. Ms. Cuilbeau testified that he
told her he could snell the odors from the nobile home from his
truck, 25 feet away. His diary states that the snell was one he
had never snelled before, and that it was "cool and burning"; that
he opened the wi ndows and went outside; and that he could stil
snell a "slight odor"” when he went back inside, but it was only the
snel |l of new carpet.

Gui | beau was at the office that Saturday until approxi mately
1:30 p.m, but had to |eave because he was sick.? Hs diary
reports that he experienced nunerous synptons, including sweating,
nunbness of his chin and nouth, burning eyes, ears, throat, and

| ungs, headache, nausea, and confusion.® His diary reports that

CQuil beau's diary states that Travis Knight noticed from his
facial expression that he was very depressed, but that he had not
noti ced any depression until Knight nentioned it.

Al t hough Quil beau's diaries state that he |left the office at
1:30 p.m, Ms. Cuilbeau testified that he stayed in the office
until 3:30 or 4:00 that day.

Quil beau's diary reports that, after sitting at his desk for
sone tinme, the next thing he becane aware of was that it was 11:30
a.m, and he was in his truck, driving; he purchased food and dri nk
and returned to the nobile honme office at 11:35 a.m
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while driving away fromthe sales ot on his way to Lafayette, the
back of his head felt |ike soneone was pushing on it, he felt
paral yzed and it was hard for himto drive, it felt |ike soneone
was squeezing his brain with their hands, his nouth was dry, and he
was | i ght-headed and weak. He called Ms. Cuil beau from Laf ayette,
told her he was sick, and asked her to neet himat hone. Hi s diary
states that he experienced the sane synptons again while driving
home. Wen they arrived at honme, Cuilbeau told his wfe that he
felt like sonmething was squeezing his brain and that there was
"stuff" that was all over him

Ms. Cuilbeau testified that Cuilbeau felt a little better
when he woke up on Sunday, but continued to conpl ain of a headache,
weakness, dizziness, |ight-headedness, and aching all over, as if
he had the flu. He did not go to the office on Sunday.

The foll ow ng Monday, August 18, he went to the office, but
stayed only three and one-half hours, because he was ill.?1
GQuil beau's diary reports that he arrived at the office at 8:30
a.m, left at 11:00 a.m, returned at 12:30 p.m, left again at
1:30 p.m to go to the doctor, and did not return to the office
that day. Ms. Quilbeau testified that he called and told her that
he had experi enced t he sane synptons of |ight-headedness, headache,
and confusion, and that he had gone to the doctor. Shawtestified

that the odor was still strong on Mnday, and that Cuil beau was

H's diary reports that the only odor he snelled was fromthe
new car pet .



still conplaining and still had tissue in his nose.

Joseph Thi bodeaux, the salesman who replaced Cuil beau,

testified that the odor fromthe adhesive "was tough ... rough ..
pretty bad", that it remained for a nonth or two, and that
custoners conpl ai ned about the snell, and had to | eave the office

because their eyes were burning.'? Thibodeaux testified that he
tried to use Quilbeau's office for a few days, but could not
because of the snell, so he noved to a different office; that the
snel |l made him sick, dizzy, and caused his eyes and nose to burn;
that he took off one afternoon, but did not go to the doctor; and
t hat he has been fine ever since, even though he continued to work
in the nobile home for two to three nonths.*® Thi bodeaux testified
that he had seen CGuilbeau two nights prior to his testinony, and
that Quil beau had | ost wei ght and | ooked sick.

On Monday, August 18, CQuil beau visited Dr. d ause, who had
been treating himsince 1964. (Quil beau reported exposure to glue
two days earlier, and conplai ned of headaches, |ight-headedness,
tingling sensations of the skin, and nunbness in his chin. Dr.
Cl ause observed wheezing in his lungs and a red throat. U ine and

blood tests were normal except for elevated cholesterol and

According to Shaw, the odor continued "for a long tine".

Thi bodeaux testified that the snell was fromthe adhesive, but
that it was exactly the sane snell he had encountered i n new nobile
honmes, except that it was nuch stronger.

Shaw testified, however, that Thi bodeaux did not get sick.
Thi bodeaux testified that Guil beau came to his house because

Thi bodeaux's tel ephone was out of order and Quilbeau's |awers
wanted to reach him



triglycerides. Dr. Cause testified that he observed no distress,
confusion, speech or |earning inpai rments, or differences in
Gui | beau' s behavi or, that Cuil beau showed no signs of convul sions,
weakness, trenors, paralysis, twtching, unsteadiness, reflex
abnormalities, activity changes, or |ack of coordination, and that
Quil beau did not conplain of sleep disturbance, narcosis,
excitability, depression, irritability, restlessness, nervousness,
delirium hallucinations, equilibrium changes, |oss of appetite,
stupor, fatigue, nerve damage, or visual disorders.

Qui |l beau did not go to the office on Tuesday, August 19, but
went back to work on Wednesday, the 20th.*® Ms. Guil beau testified
that he did not stay at the office all day, but went to the
hospital; he did not call her because he could not renenber her
t el ephone nunber. Quil beau's diary states that he was at the
office from8:30 a.m until 4:30 p.m At the hospital that day,
Gui | beau was exam ned by Dr. Sabatier, who found decreased oxygen
in Quilbeau' s blood, which he attributed to snoking; but chest x-
rays showed no evi dence of organic solvents, and no traces of such
materials were found in his blood or urine. Ms. Cuil beau
testified that the doctors ran tests and said Quil beau was fine,
but that he should stay away fromthe office for a couple of days.
She said that on Thursday and Friday, he conpl ai ned about pressure
in his head, pain in a certain spot in his back, nunbness in his

face, weakness, and bl oati ng.

H's diary reports that the odor was strong when he arrived,
but that after he opened the wi ndows and doors, there was only a
slight snell, which was not as strong as it had been in the past.
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Gui |l beau did not returnto the office until Monday, August 25.
Ms. Quilbeau testified that he went hone early because he coul d
not take the snell, which was making him sick. GQuilbeau's diary
reports that he was at the office that day from 9:00 a.m unti
4.30 p.m, and that it was the | ast day he was able to go to work.
Ms. CQuilbeau testified that he was conpl ai ni ng about his stonach,
and she took himto see Dr. Fournet, who x-rayed his |lungs and
tested his blood and urine, but found no abnormalities.

Al t hough Dr. Fournet prescribed Taganet and gave Quil beau a
cortisone shot, Ms. Cuilbeau testified that his condition
wor sened. She stated that he would sit in his recliner |ike he was
in a daze, and woul d shake; she described a "pain attack" during
whi ch Quil beau got flushed, white around the nouth, and started
shaki ng and sweating. After the attack, he coul d not nove his arns
and legs, and said it was like everything inside him had quit
functi oni ng.

Ms. CQuilbeau testified that Guil beau was not sl eeping well,
and could not find his way out of bed to the bathroom and that his
condition continued to worsen gradually for the next two years.
She testified that his synptons i ncl ude i npot ence, vision probl ens,
pain in his wears, nose, throat, chest, and back, sleep
di sturbances, pressure in his head, penile |lesions, sores in his
groin area and on his buttocks, fizzy urine with red, white, and

brown crystals and "nushroont type things that |ooked |Iike cotton



balls init,® white particles in his stool, sores at his hair line,
whi ch has started to recede, seizures, and confusion.?

Dr. Fournet referred Quilbeau to Dr. Wng, a pulnonary
specialist. On Septenber 4 and 5, Dr. Wng exam ned CGuil beau and
found a 30% 1 oss of |ung use.?!®

On Cctober 1, @uilbeau saw Dr. Ellithorpe at Tulane
University; he reported that he was in his usual state of health
until August 15 when carpet was installed in his office; and that
he noticed sone irritation fromthe carpet adhesive, which becane
nmore noticeable in the next several days. He then saw an
internist, Dr. N Xx, who referred him to a psychologist, Dr.
Fri edberg, who testified for Henry at trial as an expert in
clinical psychol ogy.

Dr. Friedberg exam ned CGuil beau on Cctober 21, 1986; Cuil beau
was hospitalized at the tine. Dr. Friedberg was unable to get a
conpl ete history because CGuil beau was di scharged fromthe hospital

before he could conplete the evaluation. Dr. Friedberg

Henry's expert wtness, Dr. Berger, testified that the
crystals in Guilbeau's urine were caused by high uric acid.

Ms. Cuilbeau testified that before the exposure, Cuil beau had
a bunmp on his foot, caused when he fell froma horse, but that the
bump went away after the exposure; and that Cuil beau gets | esions
when he snells snoke from a fireplace or when he is exposed to
chem cal s, perfune, or shanpoo. H's diary contains a draw ng of
his vein, and he reported that he could feel chem cal deposits
movi ng through his veins, creating "a cool, itching, raw, burning
pai n".

CQuil beau's diary states that Dr. Wng told him that if he
wanted to get rid of his wife, that was the tine to kill her,
because there was not a court in the | and that woul d convict himin
the condition he was in.
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adm ni stered t he M nnesota Mul ti phasic Personality I nventory ( MVPI)
to Quil beau; the results and Friedberg' s analysis indicated that
Gui | beau was a somatici zer, neani ng that he conpl ai ned of physi cal
ailnments wthout physi cal cause. The MWPI scales for
hypochondri asis, hysterical conponents, conversion reactions,
depression, and psychopathic deviant (which neasures inpulsivity
and poor inpulse control) were elevated. Fri edberg thought
Gui |l beau's anxiety |evels were very high, and that he needed sone
psychol ogi cal or psychiatric treatnent, but GQuilbeau was very
resistant.

Friedberg testified that he had treated other toxic exposure
patients, and saw no parallels between those patients and CGui | beau;
however, he could not rule out that QGuil beau m ght have suffered
from organic brain danage with a psychol ogical overl ay. He
expressed no opinion as to whether Quilbeau's psychol ogical
probl enms m ght be related to organi c brain damage and exposure to
organi ¢ sol vents.

Dr. Rees, a psychiatrist who testified at trial as an expert
W tness for Henry, first exam ned Guil beau on March 18, 1987, and
saw him four nore tines. Qui | beau reported that he had been
exposed to formal dehyde and carpet adhesive, and conpl ai ned of
feeling very ill and very weak. H s synptons included snelling
ether in the bathroom seeing things that were not there, extrene
anxi ety, anger, and conplaints about at |east eight parts of his
body; Dr. Rees was concerned that Quilbeau mght go into an

uncontrol | abl e rage.



Dr. Rees testified that Q@uiilbeau appeared to be quite
di stressed and was very angry with every physi ci an who had exam ned
him He diagnosed a somaticization disorder.' He did not think
that exposure to toxins could have caused all the synptons that
GQui |l beau was reporting, and could not have caused Cuilbeau's
unusual anger at every physician he had seen. He testified that he
was absolutely certain that CGuil beau's synptons had nothing to do
Wi th his exposure to adhesive, and that he was sure, as the result
of his examnation, that Cuilbeau did not have organic brain
damage. %°

Dr. Black, a professor of psychiatry and neurol ogy at Tul ane
Medi cal Center, exam ned Cuilbeau in 1988 or 1989 and 1990. On
both occasions, Dr. Black conducted extensive psychologica
testing, and found no brain damage, but found somaticizing and
histrionic personality disorders. Dr. Black's 1989 report states
that Cuilbeau's conplaints are nore likely than not due to a
psychiatric disorder rather than to residual effects of any all eged
t oxi ¢ exposure. H s 1990 report states that Cuil beau neets the
diagnostic criteria for organic delusional syndrone, and he
testified in his deposition that "organic" does not nean an organic

brai n di sease or any brain dysfunction. The report concl udes that

Ms. Quilbeau testified that Dr. Rees insulted Quil beau, and
that Quil beau got upset with Dr. Rees.

Gui | beau was al so seen by anot her psychiatrist, Dr. Covington,
who found no brain dysfunction.
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he does not feel that Quil beau has brain damage based on avail abl e
data, but that brain danmage "cannot be absolutely ruled out at this
time".

In March 1989, Cuil beau saw Dr. Cal l ender, who had previously
seen himin Decenber 1986.2! Dr. Callender, who is board certified
in internal medicine, testified for the Guil beaus at trial, as an
expert in internal nedicine, neurotoxicology, and occupational
nedi cine.?> Quilbeau reported to Dr. Callender that he had been
exposed to glue and fornmal dehyde on August 15, 16, and 18, 1986,
and for one to tw weeks thereafter. Hi s conplaints included
depression, nunbness, difficulty wal king, pressure in the back of
his head, difficulty thinking, difficulty breathing, bloating,
headaches, sweating, weakness, shaking, a bad taste in his nouth,

chest pain, irritation of eyes and nose, disorientation

Ms. Cuilbeau testified that, by that tinme, Guilbeau had begun
to be sickened by odors; that he has tenper tantruns and | oses al
control when he is exposed to chi mey snoke; and that the odors of
cleaning fluid, new clothing, perfune, hair spray, deodorant, and
shanpoo make himill. A sign posted on the door of the Quil beaus'
honme st ates: "DO NOT ENTER If you are wearing the follow ng[:]
perfunme[,] hair spray[,] cologne[,] after shave[,] deodorants],]
new clothing[,], powder[,] makeup[.] There is a Toxic person
living in this house who is allergic to all these above products.
Wth your wunderstanding, we can help him from having severe
sei zures and severe nultiple pain".

Amazi ngly, the snoke fromthe one and one-half to two packs of
cigarettes he snokes each day has no adverse effect on Cuil beau;
and he is not bothered if others snoke cigarettes in his presence.
He uses a lighter with lighter fluid to light his cigarettes, but
has not conpl ai ned about the snell fromthe lighter fluid.

Ms. Quil beau was enpl oyed by Dr. Callender at the tinme of the
trial; she began working for himafter he began treating Quil beau.
He testified, however, that her enpl oynent had not conprom sed his
medi cal objectivity.
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irritability, personality change, tingling sensations, fever,
tachycardia, shortness of breath, nenory loss, ringing ears,
bl urred or doubl e vi sion, bal ance probl ens, sexual dysfunction, and
conf usi on. Except for depression, a raw throat, a little
congestion in the lungs with sone wheezing, and a slightly tender
abdonen, Dr. Callender's physical exam nation of Cuil beau reveal ed
no abnormalities. Blood and urine tests were perfornmed, as well as
an el ectroencephal ogram ( EEG and nmagneti c resonance i magi ng (MRl),
and all of the results were normnal

A SPECT scan of Q@uilbeau's brain was adm nistered by Dr.
Subramani an on March 26, 1990.% The scan showed decreased bl ood
flowin the left frontal |obe, the left thalanus, and parts of the
right basal ganglia. An ultrasound scan revealed a 20-30%
obstruction of CGuilbeau's left carotid artery in May 1990.

Based on the SPECT scan, Cuil beau's history of exposure to
Henry's adhesi ve in t he nmobi | e hone, and Gui | beau' s
hypersensitivity to snmells (cacosm a), 2 which Callender stated is
characteristic inindividuals who have been exposed t o neur ot oxi ns,
especially solvents, Dr. Callender rul ed out other possible causes
for Quilbeau's synptons, and diagnosed severe chronic toxic

encephal opat hy (permanent brain danmage), vestibular dysfunction,

SPECT is the acronym for single photon em ssion conputerized
t onography, a brain imging nethod which uses radiation tracers
injected into the brain through the carotid artery to produce
conput er -generated col or i mages of bl ood fl ow

There was testinony that "osm a" neans "to snell"” and "caco"
is a Geek word for "stool". Dr. Callender referred to an article
defining cacosm a as nausea, headaches, and subjective distress in
i ndi vi dual s exposed to neutral environnental odors.
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and t hal am ¢ sensory syndrone, caused by exposure to t he adhesi ve. 2°

Quil beau was seen by Dr. Lisa Mrrow, a Pittsburgh
psychol ogist, in July 1989.26 Quilbeau reported to her that he
snelled a strange, cool, burning odor emanating froman air vent
underneath his desk on Saturday, August 16, 1986; that he had pain
in his left wist and sonetines in his right arm and shoul ders;
that snells such as perfunmes burn his nose, nmake him weak and
di zzy, and cause pressure in his head; that he has headaches at the
sane tine every day; that heis often tired and does not sleep nore
than two to three hours a night; that he has a 30% loss in his
lungs; that he has pains in his stomach and el sewhere 17-18 tines
a day; and that he suffered from nervousness, itching, sweating,
di zzi ness, shaking, and hal |l uci nati ons.

Dr. Morrow conducted tests, on which Guil beau had hi gh scores
for somatic preoccupation, depression, hysteria, and anxiety.?
Based on her exam nation and the history and synptons reported to
her by Guilbeau, Dr. Mrrow opined that Quilbeau suffered a

psychol ogi cal injury or psychiatric disorder as the result of his

Dr. Callender testified that vestibular dysfunction was
related to Quil beau's synptons of dizziness and pani c attacks; and
that thalamc syndrone is equivalent to sensory dysfunction,
i ncl udi ng hal | uci nati ons.

Dr. Morrow testified that she works with Dr. Callender, whom
she nmet in 1988, and that Dr. Callender has referred patients to
her, 18 of whom she is using in her research on persons who have
been exposed to sol vents.

She testified that she did not test for secondary gain desire,
but that it was a possibility.
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exposure to solvents in the adhesive. She testified that she
focused on the adhesi ve because of CGuil beau's sensitivity to other
odors whi ch, based on her experience, could have been caused only
by sol vent exposure.

Dr. Callender referred Guil beau to Dr. Harper, a neurol ogist,
who testified at trial as an expert in pain nmanagenent, neurol ogy,
psychophar macol ogy, and addiction nedicine. Dr. Harper testified
t hat Quil beau described the repairs at the nobil e honme and reported
that he started having problens on August 14, 1986; he conpl ai ned
of chemcals affecting his brain; pain, panic, and scare attacks;
and visual problens; and he reported a major behavioral change,
from being a successful salesman before the exposure to being
i neffectual and depressed afterward.

Dr. Harper made no abnornmal physical findings, but testified
that Cuil beau conpl ained of sensitivity to odors (cacosm a); he
testified that cacosma is fairly rare, and that he has seen it
only in persons with a history of exposure to chem cals. Harper
testified that Quilbeau had a variety of interesting conplaints
that were conplicated to interpret.? Harper rul ed out somatization

di sorder because there was a physical explanation for Cuilbeau's

Har per testified that Guil beau reported a |l ot of synptons that
doctors would consider to be fairly inpossible: a feeling of a
chemcal flowing into his brain from his neck; a cool, nunb,
itching feeling, then burning of the neck, and then a pain in his
head; and a feeling that his brain was tw sting inside. Har per
testified further that Quilbeau reported that he could snell
chem cals com ng out of his body at tines, and that Ms. Cuil beau
agreed that she could snell them too; that he experienced swelling
in his left index finger, which traveled up into his forearm and
that his spells could be set off by different snells or particular
tel evi si on comerci al s.
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physi cal conpl aints, and concurred in Cal |l ender's di agnosi s, based
on CQuilbeau's description of his history of exposure to the
adhesive, the synptons he reported after the exposure, and the
SPECT scan of his brain, which showed abnormal areas of decreased
circulation in parts of his brain.

Henry's expert, Dr. Berger, exam ned Quilbeau the weekend
before the trial in January 1994. He testified that he found
chronic lung disease, clubbing of the fingernails (a sign of
advanced enphysema and bronchitis), gastro-intestinal disease,
bl oati ng, poor circulation, and an irregul ar heart beat (a sign of
early atherosclerosis).? He perforned neurological tests, and
testified that the results clearly showed that Cuilbeau has no
brai n dysfunction, but has a personality problemof using tantruns
and exaggerating his regular conditions to manipul ate peopl e.

Ms. Quilbeau testified that, other than problens with his
sinuses and surgery for a dislocated knee, Guil beau had no serious
heal th probl ens, seizures, or allergies prior to August 1986; and
that, before the nobile hone repairs, CGuilbeau behaved normally,
and she and CGuil beau were happy and had a very good rel ati onship;

but afterward, he has been scared, depressed, aggravated, and

Dr. Berger testified that he observed sonme nmalingering when
Gui | beau "nmade believe" his | egs were paral yzed, fell off a chair,
and called it an attack or sonme kind of brain seizure; that
Quil beau tried to fake a reaction to one of the tests of his
refl exes; and that Quil beau was trying to cover up his know edge of
hi s bl ood sugar problemby refusing to eat before a urine test, and
then refusing to provide a urine sanple the next norning after he
had eat en breakfast.
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angry, and has tenper tantruns.3 There was evi dence, however, that
Gui |l beau attenpted suicide in 1969, when he took an overdose of
sleeping pills; he was honorably discharged fromthe Arny after
serving two and one-hal f nont hs, because of a knee problem but the
di scharge was aut hori zed by a psychiatrist; he had conpl ai ned about
nervousness and anxiety as far back as 1972, and had been
prescribed tranquilizers;3 he is a heavy snoker, havi ng snoked from
one and one-half to four packs of unfiltered cigarettes a day for
over 30 years, and suffers from chronic lung disease, frequent
upper respiratory infections, bronchitis, and wheezi ng, dati ng back
to 1964;3 his blood sugar was high in 1971 and 1984; he had high

triglycerides, high cholesterol, and high uric acid; he had been

Dupl echin testified that, before he was exposed to the
adhesi ve, Quil beau was never sick and never conpl ained, but that
after the carpet was installed, Guilbeau said that he felt dizzy at
times; and when he saw Quil beau about a year before the case was
tried in January 1994, Cuil beau | ooked bad and had lost a | ot of
wei ght . Shaw testified simlarly that before the exposure,
Gui | beau was healthy, fun to be around, courteous, and hunorous;
that he was not a chronic conplainer; that he had never seen him
have tenper tantruns, fainting spells, or dizziness; but that when
he saw CGuil beau about two years before the trial, he could not
believe it was he because he | ooked so bad and had |ost so nuch
wei ght. Thi bodeaux testified that before August 1986, Cuil beau was
a top-notch sal esman who had a good personality, but that afterward
he | ooked "li ke death warned over" and did not have "the old get-
up-and-go". Leonard Brown, a forner co-worker, testifiedsimlarly
that Quil beau had nothing wong with hi mbefore the exposure, but
that CGuil beau told himabout trouble with his head, dizziness, and
| ack of coordination after the exposure.

Dr. C ause, who prescribed the tranquilizers, testified that
he did not consider Quil beau to be a chronically nervous or anxi ous
person; and saw no sign in 28 years that he was suffering froma
psychi atric di sorder.

Ms. Cuilbeau testified that Guil beau's cigarettes cost about
$90 per nonth.
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treated for rectal bleeding and for prostatitis on several
occasions; he was treated for inpotence in 1984; he suffered from
gastritis; he went to a doctor in 1976 after claimng to have been
nearly struck by lightning;® and in 1974 he went to a hospital
energency room conpl ai ning of toxic exposure to rice fum gation

and was diagnosed as having a possible allergic reaction.
(Contrary to the dissent's suggestion, by summarizing this
evi dence, aspersions are not cast on Cuilbeau's sanity, nor are
i nproper inferences drawn.)

On August 14, 1987, the Cuil beaus filed suit agai nst Henry and
others, alleging that, in August 1986, when the new sub-fl ooring
and carpet were installed in the nobile hone where Gui |l beau wor ked,
he becane ill after being exposed to formal dehyde gas rel eased from
particle board flooring, which synergistically conbined with toxic
fumres emtted from carpet adhesive manufactured by Henry.?3
Eventually all of the defendants except Henry were di sm ssed, and
the case finally proceeded to trial in January 1994 on its 13th
setting, wth the Guil beaus being represented by their third set of

| awyers since suit was filed.?3®

Ms. CQuilbeau testified that Quilbeau told her that the
lightning episode felt |like he was glued down, and snapped his
| ower back

The conplaint was anended to add additional defendants
(manufacturers of formal dehyde products and their insurers) in
March 1988, and again in January 1990.

The CGuil beaus are represented by different counsel on appeal.

In a notion to dismss filed in Septenber 1993, Henry stated
that, before the fall of 1992, the CGuil beaus agreed to settle with
Henry for a nom nal anount, but |ater reneged. At a hearing on
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At trial, the district court denied Henry's notions for
judgnent as a matter of law, as discussed infra. |In response to
interrogatories, thejury found that Henry's adhesi ve was defective
because it was unreasonably dangerous for normal use or because it
failed to include an adequate warning; and that the defective
condition of the adhesive was the legal cause of Quilbeau's
injuries. |t awarded $2, 000,000 to Guil beau and $900,000 to Ms.
Qi | beau.

The district court denied Henry's post-trial notion for
judgnent as a matter of law or, in the alternative, for a new
trial; but found that the interrogatory regarding Ms. Cuil beau's
damages was erroneous as a matter of | aw because, al though her only
claim was for loss of consortium it allowed the jury to award
damages to her for many of the sane types awarded her husband. The
court concluded that the maxi num anount that properly could have
been awarded for | oss of consortiumwas $50,000; it denied Henry's
nmotion for newtrial on the issue of |oss of consortiumconditioned
on Ms. @il beau's acceptance of the remttitur. The remttitur

was agreed to.

Decenber 13, 1993, the district court announced that it was goi ng
to dismss the case, because the Quil beaus' attorneys were not
prepared to go to trial, which was set for that day. The court
recal l ed the di sm ssal, however, to avoid penalizing the CGuil beaus
for their counsel's conduct. However, the court ordered one of the
Gui | beaus' attorneys to pay $11, 186 to Henry as sanctions, to cover
Henry's expenses in preparing for trial for the Decenber setting.
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Henry contends that the district court erred (1) by denying it
judgnent as a matter of law, in |ight of the absence of scientific
evidence that the adhesive was either defective or caused
CQuil beau's alleged injury; and (2) by denying it a new trial
because the @il beaus' trial counsel engaged in inproper trial
conduct and made i nproper cl osing argunents to confuse and infl anme
the jury. In addition to contesting the issues raised by Henry,
t he Quil beaus assert that, even if the evidence were insufficient,
the judgnment should be affirnmed because the clainmed erroneously
excluded evidence is sufficient; that the remttitur should be
reversed; and that the district court applied an erroneous rate and
date of accrual in awardi ng prejudgnent interest. The Stevens firm
contends that the court erred by failing to award attorneys' fees
to it (any recovery by that firmis contingent on judgnent being
awar ded the Quil beaus); the CGuil beaus respond that the firmis not
entitled to any recovery.

Bef ore reaching whether judgnent as a matter of |aw should
have been granted, whether the issue was preserved in district
court nust be determ ned.

A

The @uiilbeaus claim that Henry failed to preserve the
sufficiency of the evidence question. They nmaintain that the only
ground stated by Henry in seeking judgnent as a matter of |aw was
on "unreasonabl e dangerousness" only as to the failure to warn

theory of Iliability, and that Henry failed to challenge the
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evi dence of exposure, other theories of defect, or causation.
At the concl usion of the Guil beaus' case-in-chief, Henry noved
for judgnent as a matter of |aw, stating:

[Under Federal Rule 50, [I'lIl nove for
judgnent as a matter of |law on the issues of
unr easonabl y dangerous [sic]. There's been no
showng by plaintiffs that this product is
unreasonably dangerous, and there's been no
show ng by these plaintiffs that this product
should have had a warning when it was
manufactured in 1986 or ... when the materi al
safety data sheet was pronmulgated in 1985

you' ve heard no showing fromthe plaintiffs on
those issues. This has to do with a product
t hat was manufactured and distributed in early
1986 and used by the consuner in the eighth
month of 1986. You have no denonstration
either in fact or in law as to those issues,
and under Rule 50 | nove for judgnent as a
matter of |aw on those grounds. May | add

Your Honor, ... that the expert which they
propounded on all of those issues, by his own
adm ssion, only becane an expert on this in
1990, four years after the product was
manuf act ur ed.

The Cuil beaus responded that there was evi dence fromwhich the
jury could find that the product was defective because of the
absence of the warning, and stated that their expert

al so expressed the opinion that it should not
have been manufactured w th pentachl or ophenol

and that it shouldn't have had -- it could
have been manuf act ur ed Wi t hout t he
pentachl orophenol, because al |

pent achl orophenol did, a very dangerous,
hi ghl y dangerous chem cal, was to extend the
shelf life of the product. So, we've got a
real fact issue on those two issues

manufacturing defect which rendered the
product unreasonably dangerous and failure to
warn whi ch rendered the product unreasonably
dangerous. W did also nention the failure to
test.

(Enphasi s added.)



The court took the notion under advi senent "w t hout prejudice
tothe rights of either party to bring a simlar notion at the end
of the evidence". Although Henry's renewal of the notion is not
transcribed, a mnute entry reflects that the court denied Henry's
nmotion, at the close of all the evidence, re-urging its notion for
judgnent as a matter of |aw.

A notion for judgnent as a matter of |law "may be nmade at any
time before subm ssion of the case to the jury"” and "shall specify

the l aw and the facts on which the noving party is entitled to
the judgnent". FED. R Qv. P. 50(a)(2). The purpose of that
requirenent "is to assure the responding party an opportunity to
cure any deficiency in that party's proof that may have been
overl|l ooked until called to the party's attention by a late notion
for judgnent". Feb. R Qv. P. 50, advisory's commttee's note (1991
anendnent); see al so MacArthur v. University of Tex. Health Center,
45 F.3d 890, 897 (5th Cr. 1995) (Rule 50(b) "serves two basic
purposes: to enable the trial court to re-exam ne the sufficiency
of the evidence as a matter of law if, after verdict, the court
must address a notion for judgnent as a matter of law, and to al ert
the opposing party to the insufficiency of his case before being
submtted to the jury").

Al t hough Henry's notion could (and should) have been nore
specific, it was adequate, inter alia, to preserve the issue of
sufficiency of the evidence of product defect. Despite the
Gui | beaus' protests to the contrary, they were not prejudiced or

"sandbagged" by Henry's failure to articulate with nore precision
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the grounds for the notion. Although the Quil beaus characterize
this as a failure to warn case, that issue was not the nost
prom nent one at trial; by far, the bulk of the evidence related to
defect and causation. Review of the entire record | eaves no doubt
that the nost significant issues were whether Henry's product was
capabl e of causing, and did in fact cause, the alleged injuries.

As the court stated at a pre-trial hearing on Decenber 13, 1993,

"[t]here's really one issue in this case and that's all; it's
cause". The court reiterated that fact on the eighth day of trial,
inthe mdst of Henry's case: "That's what this lawsuit is, to see

whet her this [adhesive] or sonme other thing that was present that
brought this result to M. il beau."

Mor eover, as shown by hi s guoted conmments about
pent achl orophenol in responding to the notion, the Guil beaus'
counsel denonstrated that he knew exactly on what grounds the
nmoti on was based. But, especially, this is reflected also by the
fact that wearlier, during the Cuilbeaus' case-in-chief, their
counsel inquired of Dr. Callender: if the jury was asked to
determ ne whether the product was defective ("unreasonably
dangerous"), was it because it contained pentachl orophenol? Dr.
Cal | ender responded in the affirmative. The Cuil beaus' counsel was
fully aware of the bases for the notion

B

Because Henry preserved its challenge to the sufficiency of

the evidence, the denial of its notion for judgnent as a matter of

law is reviewed under the well-known standard from Boeing Co. V.
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Shi pman, 411 F.2d 365 (5th Gr. 1969) (en banc):

On notions for directed verdict and for
j udgnent notw t hstandi ng the verdict the Court

should consider all of the evidence -- not
just that evidence which supports the non-
nmover's case -- but in the light and with al

reasonabl e inferences nost favorable to the
party opposed to the notion. |If the facts and
i nf erences poi nt so strongly and

overwhel mngly in favor of one party that the
Court believes that reasonable nmen could not
arrive at a contrary verdict, granting of the
nmotions is proper. On the other hand, if
there is substantial evidence opposed to the
nmotions, that is, evidence of such quality and
wei ght that reasonable and fair-m nded nen in
the exercise of inpartial judgnent m ght reach
di fferent conclusions, the notions should be
deni ed, and the case submtted to the jury. A
mere scintilla of evidence is insufficient to
present a question for the jury.... However,
it is the function of the jury as the
traditional finder of the facts, and not the
Court, to weigh conflicting evidence and
i nferences, and determne the credibility of
W t nesses.

ld. at 374-75.3°
This diversity case, to which Louisiana |aw applies,

apparently was presented to the jury solely on a strict products

As stated, this standard requires review of all of the
evidence that was before the jury. Excerpts from severa
depositions were read to the jury; in sone instances, the excerpts
were transcribed, but in others they were not. Counsel for both
sides apparently were oblivious to that fact; although they stated
wher e readi ng began, they frequently did not state where it stopped
bef ore skipping to the next excerpt. |n sone instances, this m ght
precl ude revi ew of the sufficiency of the evidence. |In this case,
it does not, because the entire depositions from which excerpts
were read were admtted into evidence, although not given to the
jury during their deliberations. These depositions have been
reviewed; even if read to the jury in their entirety, they do not
contain sufficient adm ssible evidence to support the verdict.
None of the deponents were expert w tnesses, and none of the
depositions at issue contain any testinony about the decisive
factual dispute -- pentachl orophenol and sodi umpent achl or ophenat e.
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liability theory, both parties having agreed to omt negligence and
conparative negligence instructions.®* This case was conmenced
prior to the effective date of the Louisiana Products Liability Act
of 1988, La. Rev. Stat. 88 9:2800.51-2800.59 (effective Septenber
1, 1988). To recover from a manufacturer under that theory, the
applicable Louisiana lawrequired the plaintiffs to "prove (1) that
the injury or damage resulted fromthe condition of the product;
(2) that the condition made the product unreasonably dangerous to
normal use; and (3) that the condition existed at the tine the
product left the control of the manufacturer or supplier”. Bell v.
Jet Wheel Blast, 462 So. 2d 166, 168 (La. 1985); see al so Hal phen
v. Johns-Manville Sales Corp., 484 So. 2d 110, 113 (La. 1986).
"An essential elenent of a plaintiff's case ... is proof that
t he defendant's product was unreasonably dangerous to nornal use".
Hal phen, 484 So. 2d at 113. "A defective product is one that is
“unreasonably dangerous to normal use'". Bloxomv. Bl oxom 494 So.
2d 1297, 1302 (La. App. 2d Gr. 1986) (quoting Weber v. Fidelity &
Casualty Ins. Co. of NY., 259 La. 599, 250 So. 2d 754, 755 (La.

1971)), aff'd, 512 So.2d 839 (La. 1987). " Normal use' is a term
of art that includes all intended uses, as well as all foreseeable
uses and m suses of the product”. Bl oxom v. Bloxom 512 So. 2d

839, 843 (La. 1987). Qoviously, if a product is not unreasonably
dangerous, there is no need to address causation. (The dissent
concl udes that the evidence is sufficient to support a finding that

Henry's adhesi ve caused Quil beau's alleged injuries, and that the

The charge was not transcribed and is not in the record.
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adhesi ve was unreasonably dangerous because Henry failed to warn
about the danger posed by organic solvents. Because there is
i nsufficient evidence that the organic solvents nmade the adhesive
defective, it is unnecessary to address causation or the lack of a
war ni ng. In any event, the insufficient proof of causation in
regard to the organic solvents is discussed infra.)

Henry contends that the CGuilbeaus failed to prove that the
adhesi ve was defective because (1) their experts' opinions were
based on the presence in the adhesive of chemcals that it did not
contain; and (2) Cuilbeau's alleged reaction is idiosyncratic
because, al though the adhesive at issue has been manufactured and
sold for 20 years, no one but Quilbeau has ever clained to have
been injured by it.

1

Addressed first is whether the product was defective because
it contained pentachl orophenol and, then, whether organic solvents
are a basis for finding a defect.

a.

Henry asserts that the evidence is insufficient to prove that
t he product was defective, because the Guil beaus' expert w tnesses
opi ni ons are based on the erroneous conclusion that the adhesive
was defective because it contained pentachlorophenol, when it
i nst ead cont ai ned sodi umpent achl or ophenate. The Quil beaus count er
that Henry's wtnesses admtted that the product contained
pent achl or ophenol . This response is facially correct; but, as

di scussed infra, that evidence is insufficient to support a
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conclusion that the adhesive contained pentachl orophenol.
Mor eover, as al so discussed infra, the Guil beaus failed to present
any conpetent evidence that pentachl orophenol is a form of sodi um
pent achl or ophenate, that sodi um pentachl orophenate has the sane
toxic properties as pent achl or ophenol , or t hat sodi um
pent achl or ophenate is volatile.

Dr. Reddy, the director of the |laboratory for Chentex, which
anal yzed sanpl es of the adhesive, testified for the Guil beaus as an
expert witness in industrial hygiene and chem stry.*® He testified
that two sanples were tested: a one-gallon netal can, and a three-
and-one-hal f-gallon plastic container. Previous testinony by Ms.
Quil beau and the co-workers who installed the new carpet
established that the three-and-one-half-gallon plastic container
was the one that contai ned the adhesive used to install the carpet

in the nobile hone.® The Cuil beaus' counsel adnitted that the one-

The sanples were picked up by The Subra Conpany from one of
the Cuil beaus' attorneys on Septenber 10, 1990, approxi mately four
years after the incident in issue. Dr. Subra testified that her
conpany did not have the instrunentation to performthe anal ysis,
so she sent the sanples to Chentex.

On cross-exam nation, Shaw testified that Ms. Cuilbeau
obtained the three-and-one-half-gallon container of adhesive
possi bly about two years after it was used in August 1986 to
install the carpet. After the noon recess, however, during which
the @il beaus' counsel asked Shaw about the circunstances under
whi ch the container was given to Ms. Quil beau, Shaw testified on
redirect that he was m staken about the date, and that he had gi ven
the container to Ms. Quilbeau in Septenber 1986; he said that he
remenbered her saying that Dr. Wng wanted t he contai ner so that he
coul d analyze its contents. (Counsel's |lunch hour discussion with
(some m ght say coaching of) this witness is a typical exanple of
the nunerous problenms arising out of the conduct of counsel
t hroughout the trial.) Ms. Cuilbeau testified that, about two
weeks after the all eged exposure, Dr. Wng asked her to bring the
cont ai ner of adhesive; that Shaw gave her the contai ner of
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gal | on can of adhesi ve was newer than t he t hree-and-one-hal f-gallon
container, apparently having been purchased shortly before the
testing which was conducted in Septenber 1990.

According to Dr. Reddy, both sanples were tested for 40
different volatile organic conpounds; but, pentachl orophenol was
not anong the itens for which the sanples were tested. Significant
anounts of four of the conpounds tested for were found in the
t hr ee- and- one-hal f-gall on cont ai ner: et hyl benzene, nethyl ene
chloride, xylene, and 2-Butanone (nethyl ethyl ketone). The one-
gallon can contained significant anounts of those sane four
conpounds, as well as toluene and trichl oroethane. Tol uene and
trichl oroethane were not detected in the three-and-one-half-gallon
container; the l|aboratory did not test it for toluene. Reddy
testified that all of these conpounds are found in gasoline and
nmost petroleumdistillates.

Intheir case-in-chief, the Quil beaus presented the deposition
testi nony of Lawence Balling, Henry's technical director. A list
of ingredients produced by Balling at that deposition was admtted
into evidence; it shows that #270 adhesive contains 45-55% wat er,
2-8% petroleum distillate; 30-40% synthetic rubber/resin binder,
15-20% cl ay, 1-3% soap, 0.2% pentachl orophenate, and a trace of

ammoni a. (The record does not support the dissent's statenent that

adhesi ve, and she brought it to Dr. Wng; that, after the visit,
Dr. Wng did not want the adhesive; that the container was | ocked
in the shed at her hone until she took it to one of their |awers,
who had it tested; and that the container was |ater taken to their
next lawyer. (Quilbeau's diary reports that Dr. Wng exam ned hi m
on Septenber 4 and 5, 1986.
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"Henry refused to disclose the glue's ingredients until m dway
through trial". It reflects, instead, that the Cuil beaus' trial
counsel were well aware that Henry had been willing to produce the
formula for the adhesive, with an appropriate protective order,
since 1989. It was not until md-trial that the Guil beaus' counsel
requested the formula pursuant to a protective order.)

When the Cuil beaus' counsel first asked their expert, Dr.
Call ender, toidentify the ingredients in the adhesive, he referred
to the material safety data sheet and stated correctly that it
cont ai ned "sodi um pent achl orophenate".“® Counsel then asked, "Is
that what is properly known as P.C P., pentachlorophenol ?"%
Cal | ender responded, "Well, there's -- wusing initials can be
conf usi ng, because there's -- pent achl oro -- it's

pent achl orophenol. It's a formof pentachl orophenol”.* Fromthat

Dr. Callender was board certified in internal nedicine. Wen
he first saw Quil beau, he operated a walk-in clinic. He testified
t hat he becane a toxicol ogi st, and stopped hol ding hinself out to
the public as a walk-in clinic, two or three years prior to the
January 1994 trial. Dr. Callender conceded that he was not a
chem st or industrial hygienist, and he was not tendered as an
expert in either of those fields. Over Henry's objection to Dr.
Cal l ender testifying as an expert in any field other than internal
medi cine, the district court accepted him as an expert in that
field as well as neurotoxicol ogy and occupati onal nedicine.

"PCP" is the recognized abbreviation for phencyclidine
hydrochl ori de, a controll ed substance whi ch causes hal |l uci nati ons
and serious psychol ogi cal disturbances. R SLOANE, THE SLOANE- DORLAND
ANNOTATED MEDI CAL LEGAL DicTioNary 545 (1987). However, plaintiffs’
exhi bit 100, excerpts froma book on neurotoxicity, uses "PCP" as
the abbreviation for pentachl orophenol; and so does an exhibit
attached to Henry's reply brief.

Per haps because he is not a chemst, Dr. Callender never
expl ai ned t he basi s for hi s st at enent t hat sodi um
pent achl orophenate is a form of pentachlorophenol, nor did he
testify about any of the characteristics or toxic properties of
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point through the <conclusion of his testinony on direct

exam nation, Dr. Call ender and the Guil beaus' counsel continued to

refer to the ingredient, inaccurately, as "pentachl orophenol".
Cal | ender testified at | ength about t he toxicity of
pent achl or ophenol, its capacity to cause brain damge and other

synptons, and the effects of synergi sm when pentachl orophenol is
added to solvents such as those detected in the sanples of Henry's
adhesi ve.

When asked whether the adhesive could be used safely "in an
encl osed situation like this ... nobile home", Dr. Callender
responded that it could not, because pentachl orophenol |lasts along
time, and is very toxic; speculated that it probably al so contai ned
di oxi n, because the nethod used to produce pentachl orophenol at the
time usually resulted in a substantial anount of contam nation from
di oxi ns;“ and testified that the adhesive should have contained a
war ni ng | abel including the follow ng statenent:

[T]his product contains volatile organic
compounds, chemi cal solvents,
pent achl or ophenol and associ ated contam nants

such as di oxins and di furans. These chem cal s
and sol vents can be hazardous to human heal t h.

sodi um pent achl or ophenat e.

The @il beaus' counsel interrupted Dr. Callender at this
point, and got himto agree that dioxin is "the chem cal that was
in the Agent Orange that we hear about". Dr. Callender then

testified that "dioxin is probably the nost toxic conpound known,
and it's very often present in pentachl orophenol in anmobunts up to
20, 25 percent depending on the way it was produced, unless you're
dealing with a very special production where they purify it". The
Gui | beaus produced no evidence that sodi um pentachl or ophenate has
ever been contam nated by di oxi ns or any ot her substance; this |ine
of questioning is yet another exanple of the egregi ous conduct by
the Cuil beaus' trial counsel
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The contamnants found in comercial grade
pent achl or ophenols is [sic] considered to be
extrenely toxic in very small anpunts....

Dr. Call ender opined that "[p]entachl orophenol is a major actor in
the toxicity of this product”; and, as noted earlier, that the
product was unreasonably dangerous and defective because it
cont ai ned pent achl or ophenol :

Q ... If the jury woul d be asked about
whet her or not the product was unreasonably
dangerous as manufactured and defining
unreasonably dangerous as being a danger
that's basical |l y unreasonabl e, what woul d your
opi ni on be?

A My opinion, that it would be --
Q Wth the pentachl orophenol in it.

A Wth the pentachlorophenol, that the
danger would be pretty much unavoi dabl e, but
it's unreasonabl e.

.... |If the jury is asked whether or not
the product is defective because it contains -
- because it's wunreasonably dangerous and
descri bes unreasonably dangerous as sone
defect that's unreasonable and could be

elimnated and the product still have
usability -- | believe you said your opinion
is that it is defective because it contains
pent achl or ophenol ; is that correct?

A Ri ght .

Thi s testi nony denonstrates undeni ably that the whole thrust of the
Gui | beaus' theory was based on their incorrect claim that the
adhesi ve contai ned pentachl or ophenol . I n expressing his opinion
that the product was unreasonably dangerous and defective, Dr.
Cal l ender never nentioned organic solvents or any other
i ngredients, only pentachl orophenol .
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On Cross-exam nati on, Dr. Cal | ender testified t hat
pent achl or ophenol was the nost dangerous conponent of the adhesi ve.
Henry also cross-examned him about a 1991 published article
reporting on a study by Dr. Callender in which Quil beau was one of
the subjects, and in which Dr. Callender described a "[o0]ne year
exposure to two levels of formal dehyde and phenol from
particl eboard. 1986, acute high | evel of occupational exposure for
several workdays to strong funmes of formal dehyde, phenol, and gl ue
cont ai ni ng tetrachl orophenol , di chl or ophenol , anmoni a,
pent achl or ophenol , net hanol, petroleumdistillates, ethyl benzene,
met hyl ene chloride, xylene, nethyl ethyl ketone, toluene". Dr .
Cal | ender acknow edged that sonme of the chemcals listed in the
article were not in the adhesive, but were typically found in
pent achl or ophenol and petroleum distillates, based on his
consultation with a toxicol ogist.

Henry called Balling as a witness. Balling testified that the
petroleum distillate, or solvent, is ordinary paint thinner,
commercially available on store shelves in 1986; and that each
gall on of adhesive contains about a cupful of solvent. He
testified that the product contains less than two tenths of one
percent of sodi um pentachl orophenate, a preservative used to kil
bacteria in the water and prolong shelf [life; that sodium
pent achl or ophenate i s not volatil e and does not evaporate; and that
al though the anmount used in the adhesive was below the |eve
required to be disclosed on the material safety data sheet (MSDS)

in 1986, Henry reported both petroleum distillates and sodium
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pent achl or ophenate on its 1985 MSDS

Despite Balling's testinony, and the MSDS, which |isted sodi um
pent achl or ophenate, not pentachl orophenol, as an ingredient, the
Gui | beaus' counsel repeatedly asked guestions about
pent achl or ophenol during cross-exam nation of Balling, at tines
referring to it as "PCP". At times during cross-exam nation
Balling was careful to distinguish between the two substances, and
did not allow hinself to be msled by the Cuilbeaus' counsel's
persistent references to pentachl orophenol .

For exanple, one of the first questions on cross was, "
woul d you agree with nme that it was not necessary to include the
pent achl orophenol ... in order for it to be an effective
adhesive?"; Balling replied, "It would have been an effective
adhesi ve wi thout the sodi um pentachl orophenate, but it would not
have good shelf life". Wen asked whet her Henry bought | aboratory-
purified pentachl orophenol or the technical grade, Balling replied,
“... 1 couldn't tell you what grade we bought.... W bought the
chem cal sodi um pentachl or ophenate". And, when asked if he was
aware that pentachlorophenol was contam nated by dioxins, he

testified that he was "not aware of the fact that the sodium
pent achl or ophenate was contam nated wi th dioxins". When asked
whet her he was awar e t hat pent achl or ophenol becones nmany ti nmes nore
hazardous and nmuch nore readily absorbed if it is in the presence
of an organic solvent, he replied, "Yes, | do know that; but the

sodiumlimmnal, it's not a problent. When questioned about the

vol atility of pentachl orophenol when di ssol ved i n organi c sol vents,

- 36 -



Balling testified that sodium pentachl orophenate was soluble in
water, and that it would remain if the water evaporated. Balling
testified unequivocally that sodium pentachl orophenate is not
volatile when dissolved in water. When questioned about
pent achl or ophenol inhalation studies resulting in injuries and
deaths, Balling replied, "No, |I'mnot aware of that, and we put the
sodi um pent achl or ophenate in there".

At other tines, however, Balling seened oblivious to the
distinction, and failed to correct the GQuilbeaus' counsel's
persistent references to pentachl orophenol. For exanple, when
asked whet her "pentachl orophenol” has been found to be a hazardous
substance, he replied, "It is in the hazardous substance secti on of
the MS.D.S. | amjust aware that it is hazardous in the anpbunts

of two-tenths of a percent or over."#

When asked whether Henry conducted any tests "to determ ne
what was contained in the pentachl orophenol that y'all purposely
dunped into the glue to extend its shelf life", he replied:

We used an anount that wasn't required even to
be put onan MS. D.S., so |l didn't really |ook

into it any further than that. And |I'm sure
when the MS.D.S. ... was set up, |I'msure if
there were contamnants init, they were taken
into consideration. Maybe that's why the

figure was so | ow.

When the Cuil beaus' counsel asked whether a list of conponents,
including "ethylene benzene", nmet hyl ene chl ori de, t ol uene,
“trichlorethyl ene", xyl ene, VEK, pent achl or ophenol , and
styrenebut adiene, were in the product, Balling replied "yes",
W t hout distinguishing between the conponents he had previously
testified were in the product and t hose which he had testified were
not init. Later, counsel asked: "Now, you have also said that
pent achl or ophenol was in there; right?" Balling replied, "[y]es".
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The Quil beaus' expert chem st, Dr. Subra, was allowed to be
called as a rebuttal witness during the mddle of the defense's
case-in-chief; the Quil beaus' counsel stated that it was for the
sol e purpose of rebutting testinony "on the volatility of PCP"
But, Dr. Subra testified solely about the wvolatility of
pent achl or ophenol when used as a wood preservative; she did not
testify about sodium pentachlorophenate. She opined that
pent achl or ophenol, which the Quil beaus' counsel called "PCP", is
vol atile, and would be nore likely togointothe air if mxed with
vol atile chemcals in the adhesive than by itself; and that it was
nore toxi ¢ when conbi ned with other chem cals than when consi dered
separately.

Considering Balling's testinony inits entirety, and in |ight
of all the other evidence, including the MSDS and ot her exhibits,
t he Gui | beaus' contention t hat Bal |l i ng admtted t hat
pent achl or ophenol was in the product is unwarranted. True, Balling
was at tines careless, failing to correct the Cuil beaus' attorney
every tine counsel referred to pentachl orophenol as an ingredient
of the adhesive. And, Henry nust shoul der sone of the blane. Not
only did its counsel fail to object to the nunmerous references to
pent achl or ophenol ; it al so did not conduct redirect exam nation of
Balling, in which it could have cleared up the discrepancies. (In
any event, failure to obj ect to use of t he term
"pent achl or ophenol ", for which the dissent asserts Henry coul d not
pass plain error nuster, is different fromrelying for defect on an

i ngredient that was not in the product.)
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But, the Cuil beaus' trial counsel nust bear the lion's share
of the responsibility, because their questions consistently were
about pentachl orophenol, even though the MSDS stated that the
product cont ai ned sodi umpent achl or ophenat e, not pent achl or ophenol
and Balling had testified on direct exam nation that the product
cont ai ned sodi um pent achl or ophenate. Whet her counsel acted out of
ignorance, or in an effort to mslead the jury and trick Balling
(it certainly appears to be the latter) is unknown; but it nmakes no
di fference because, irrespective of their notive, the questions,
whi ch assumed a fact that was not in evidence, are not evidence.

In any event, the gist of Balling's testinony is clear when
considered in the proper context: the adhesive contained sodi um
pent achl or ophenate. This conclusionis reinforced by the testinony
of Henry's expert witness, Dr. Berger, who was accepted as an
expert in environnental health, with sub-specialties in chemstry,
i ndustrial hygiene, toxicology, pathology, general nedicine,
psychi atry, neuroscience, and occupational nedicine.

Al t hough Dr. Berger's testinony on direct exam nation contai ns
several references to pentachl orophenol, on redirect he cleared up

any possible confusion about which substance was in Henry's

adhesi ve:

Q ... Have you done sone research in the
past on sodi um pent achl or ophenat e?

A Sur e. First of all, we heard sone
testi nony about pentachl orophenol. That's not
in this case. It's the salt, sodium
pent achl or ophenat e. It's a conpletely
different conpound. It's a non-volatile salt.

| have the MSDS from the people who nade it,
their own analytical chem sts, saying that
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Mor eover,

it's perfectly inert and has no vapor
pressure. And | al so have sone docunents that
attest tothelow... volatility. 1In fact, it
needs steam... to get it to volatilize. And
it's been studied by the world health
organi zation. And there are no reported cases
of any nerve injury, even in workers who nmake
it in all of North Anmerica.

when asked whether sodium pentachl orophenate in

sufficient anounts will attack the body, he replied:

Dr.

Fi nal

Subr a,

You'd have to paste it on the body. It can't
| eave the ground. If you put it on the
ground, it's dead there. It's not going to
move. It doesn't volatilize. The MSDS says
it has no vapor pressure.... Your body woul d
have to find it and conme in contact with it.
[If it becanme toxic to the body, it affects]
[t]he |iver, the heart, and the kidneys. It's
not known to affect the nervous systemat all,
as studies have shown. It's never been
associated in North Anerica or Europe with any
di sease either of the central or periphera
nervous systemin workers who nake it, who are
the nost exposed of all.... [T]hey can burn
their skin. They can get kidney problens....
Their livers tend to have elevated enzynes,
and they're nonitored for that. But not in
your nervous system... That's why this is a
puzzle to nme, why in this case it's being
associ ated that way.

Iy, noting the failure of the Guil beaus' chem cal

expert,

to distinguish between sodi um pentachl orophenate and

pent achl or ophenol in her testinony, discussed supra, counsel asked

Dr. Berger whether the two conpounds are identical;

he replied, "O

course not". Dr. Berger explained the difference as foll ows:

| f you take sodium which is explosive on
you, and chlorine gas, which will burn your
eyes, that's wvery different from sodium
chloride, the salt of them which tastes good
and we're made of.... Now, in this particular
case the only product is the salt. It's a
di fferent conpound, and its manufacturers and
anal ytical chemsts have certified to the
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governnent that it doesn't vaporize. It has
no vapor pressure. And ny know edge, in the
i ndustrial community, is the sane, and | have

| ooked in texts and that's the sane.
Pent achl orophenol is an entirely different
subst ance.

| heard Ms. Subra's testinony, and I
woul dn't say that there's any text that agrees

with her. The conference of governnental
hygi enists says it takes steam to evaporate
pent achl or ophenol. And steamis 220 -- 215,

212 degrees Fahrenheit.

The conmpound here is inert, has no vapor
pressure, isn't volatile; that's sodi um
pent achl or ophenate. And after the adhesive is
laid, it diffuses in the oil and stays there

to kill funguses, algae, snails, stuff |ike
t hat .
Dr. Berger's testinony was unrebutted. The only evidence

offered by the Quilbeaus in an attenpt to rebut it was the
testinony of Dr. Callender. Although he is not a chem st and was
not accepted as an expert witness in that field, he was asked
(w thout objection) only whether "pentachl orophenol when in the
formof sodi umpentachl orophenate” will evaporate. He repliedthat
"It does volatilize to a certain degree and in the solid fornt, but
then went on to testify about pentachlorophenol, not sodium

pent achl or ophenat e, opi ni ng that GQuil beau was exposed to

pent achl orophenol, and that the wvolatile organics and the
pent achl orophenol in Henry's adhesive caused Cuilbeau's brain
damage.

As stated, Dr. Callender never explained the basis for his
testinony that sodi um pentachl orophenate is a form of
pent achl or ophenol , and never testified about the characteristics or
toxicity of sodi umpentachl orophenate. (In fact, at oral argunent,
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the Cuil beaus' counsel admtted that no one testified that sodi um
pent achl or ophenat e woul d di ssolve in organic solvents and produce
t he pentachl orophenol radical.)

Based on the foregoing, the verdict cannot be sustai ned under
the Quilbeaus' theory (clain) that the product was defective
because it contained pentachl orophenol. As discussed, neither
sodi um pent achl or ophenat e nor pentachl orophenol were detected by
the laboratory that the Quil beaus' attorneys retained to test
sanples of the adhesive for 40 different volatile organic
conpounds. The Cuil beaus never disputed Henry's evidence that
sodi um pentachl orophenate and pentachl orophenol are different
substances, and failed to present any testinony by a qualified
expert wtness that sodium pentachlorophenate is a form of
pent achl or ophenol , t hat it has t he sanme toxicity as
pent achl or ophenol , or that the amount of it in Henry's adhesive was
capabl e of causing CGuil beau's alleged injuries. The dissent agrees
t hat "t here IS no evidence that the glue cont ai ned
pent achl or ophenol " and, therefore, "any testinony based upon the
presence of pentachl orophenol cannot support the verdict".

b.

The CQuil beaus contend erroneously that, irrespective of

whet her the product contai ned pentachl orophenol, they proved that

it was defective because of organic solvents.* Although they

The di ssent, in discussing the evidence of causation, relies
on Dr. Harper's opinion that Henry's adhesive contai ned organic
sol vents which cause toxic encephal opat hy. Al t hough it is not
necessary to address causation, it bears noting that Dr. Harper
conceded that, although he was told that Cuil beau was exposed to
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presented sone evidence about the toxicity of ethylbenzene,
nmet hyl ene chl ori de, xylene, and nethyl ethyl ketone, which their
testing laboratory found in the sanple of adhesive to which
CQuil beau allegedly was exposed, their primary focus was on
pent achl or ophenol , and the synergistic effects of it in conbination
with the other ingredients.“

As stated, Dr. Callender testified that pentachl orophenol was
a "mgjor actor" in the toxicity of the adhesive, and that it was
unreasonably dangerous and defective because it contained
pent achl or ophenol . And, in closing argunent, the il beaus’
counsel told the jury: "They shouldn't have had the PCP in the

product, therefore, the answer to Question No. 1 [whether the

one and one-half gallons of "solvent" (not "adhesive"), he did not
know how nuch "solvent" was in Henry's adhesive (according to
Balling's wuncontradicted testinony, each gallon of adhesive
cont ai ned only one cupful of solvent) and could not say how nuch of
it entered Guil beau' s brain, because such cal cul ati ons are not very
hel pful and can rarely be made in any neaningful way. Henry's
adhesi ve was advanced by Dr. Harper as the nost |ikely cause of
Gui | beau' s problens based on the history of exposure reported to
hi m by Cuil beau. Dr. Harper acknow edged that, if Cuilbeau had
sai d not hi ng about the adhesive and had nenti oned only exposure to
carpet, then his opinion would be that the carpet was the npst
likely cause of CQuilbeau's toxic encephal opathy. None of
Gui |l beau's experts' opinions are supported by any scientific
evidence based on a dose-response relationship even renotely
conparable to the facts of Cuil beau' s exposure to the ingredients
in Henry's adhesi ve.

Al t hough they al so presented evidence about the toxicity of
toluene and trichloroethane, there was no evidence that those
conpounds were present in the bucket of adhesive that was used to
install the carpet in the nobile hone. The Cuil beaus' testing
| aboratory found those ingredients only in the one-gallon can of
adhesi ve, which was purchased by the Quil beaus' counsel.
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product is unreasonably dangerous] is "Yes'".%
2.

In the alternative, Henry contends that, as a matter of |aw,
the Quil beaus cannot establish that the adhesive is unreasonably
dangerous on the basis of a single adverse reaction by one
individual out of mllions of applications of the sane product
under simlar conditions. The evidence shows that Henry has been
meki ng adhesi ves since 1933. Henry's technical director, Balling,
testified that #270 adhesive had been on the market for over 20
years, since it was developed in his |laboratory in the 1970s, and
is simlar to other adhesives on the market in 1986 and at the tine
of trial.

The adhesive is made in 600-gallon mxers, the lids of which

are never closed. Although exposedto it on a daily basis, none of

O course, closing argunent is not evidence; but, the
Gui | beaus' closing argunent certainly underscores that the true
thrust of their claimthat the adhesive was defective was their
unsupported assertion that it contained pentachl orophenol
Al t hough their counsel referred briefly to Dr. Callender's
testinony about the toxicity of the organic solvents in the
adhesive, and to scientific articles relied on by Dr. Call ender
docunenting that |ong-termexposure to organic solvents can cause
brain damage and the synptons experienced by Cuil beau, the only
chem cal referred to specifically (other than one brief reference
to ammoni a) was pentachl orophenol. The following is illustrative:

And as Dr. Callender told you, it was a design
defect to have the PCP in it. They could have
gotten sonething else to extend the shelf
life, because PCP is so dangerous that in 1984
they condemmed it. And you heard the
testinony on that, and there's a whol e book on
it that we've offered over here about PCP
[referring, W t hout obj ecti on, to 1993
governnent report which court had ruled
i nadm ssi bl e] and how dangerous it is.
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Henry's chem sts or the workers who nake t he adhesive in plants al
over the country have ever reported any injury; and workers have
retired in good health after 20-30 years. OSHA requires no
br eat hi ng apparatus or masks for the m xer enployees, and Henry's
enpl oyees have not ever worn themor any special clothing. Balling
testified that thousands of people use Henry's #270 adhesive on a
daily basis, and that mllions of gallons of it have been sold, but
that no one other than Quil beau has ever reported being injured by
it.

Henry cites Lenoine v. Aero-Mst, Inc., 539 So. 2d 712 (La.
App. 3d Gr. 1989), for the proposition that a product is not
unreasonably dangerous because soneone has an idiosyncratic
reactiontoit. Lenbine, alegal secretary, returned to her office
after lunch; while she was out, a pesticide had been sprayed in the
of fice. ld. at 7183. She becane ill, and sued the pesticide
manuf acturer, distributor, insurer, and sal es representatives. |d.
The trial court found for the defendants, and the appellate court
adopted its reasons, including that the product had been sprayed in
homes and offices many tines daily wi thout serious effects, that
Lenoi ne was not present when it was sprayed, and that a |arge
quantity was not used. 1|d. at 714. Louisiana cases were cited for
the propositions that the use of a chem cal in the manufacture of
a product, which causes an extrenely rare allergic reaction, is not
a defect; that there is no duty to warn agai nst the possibility of
an unusual or rare idiosyncratic sensitivity; and that, in view of

Lenoine's rare susceptibility, it was not reasonably foreseeable
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t hat she woul d have been injured. I1d. at 715.

The CGui |l beaus under st andably di scount the absence of evi dence
of other injuries, contending that Henry's assertions of the |ack
of other conplaints are fal se because of Thibodeaux's testinony
that he was sickened as well when, after he took CGuil beau' s pl ace,
he occupied Cuilbeau's office, and that all of his custoners

"experienced the sane problemfromthis very product”.*® There was

At trial, one of the Cuilbeaus' attorneys told the jury in
cl osing argunent not to be concerned about the fact that Cuil beau
was the only person who had suffered an injury when the glue has
been used by thousands of people:

[ Y] ou have enough evi dence here ... to be able
to infer from what vyou' ve heard on this
witness stand and from the docunents in
evidence to know what would happen ... when
ot her people did conplain. Look what happened
when Ms. @il beau conpl ai ned. She's been
trying for seven years to get the facts of
this case, to find out what was in the glue so
she could take care of her husband who is
si ck. And what has happened, "No, no, no."
And now ... they've put their people on the
stand to tell you there's no injury. That's
why there's no reported injuries...

Well, of course, there's not any reports
of hundreds that mght have been injured
because they deny in every case that anybody
could be hurt by their glue, even though the
literature says that organic solvents cause
brain injury.

And | suspect, as | told you, there's been a
| ot of these, because the way they have their
records, nobody gets hurt by their glue. So
they can honestly state in a deposition,
nobody has ever been reported, after thousands
of gallons of this stuff, of being hurt. I
don't believe it. | don't believe it.

The outrageousness of such argunent speaks for itself.
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no evi dence that Thi bodeaux ever reported his "sickness" to Henry.
He testified that the snell made himsick (dizziness, burning eyes
and nose), but he did not go to the doctor, took one afternoon off,
and has felt fine ever since. Al though Thi bodeaux testified that
custoners conpl ai ned or asked about the snell and that sone of them
had to go outside because of burning eyes, there is no evidence
that any of the custoners conplained to Henry.

Finally, in equating the synptons of Thibodeaux and his
custoners with those experienced by Quil beau, the Cuil beaus have
greatly exaggerated the evidence; there was no proof, or even any
suggestion, that Thi bodeaux or any of his custoners have been
diagnosed wth chronic toxic encephalopathy or that they
experienced problens renotely simlar in degree to those of which
Gui | beau conpl ai ns.

The @uilbeaus do not even cite, nuch less attenpt to
di stingui sh Lenoine; they cited no authority, and research reveal s
none, for inposing liability under Louisiana |aw on the basis of a
single injury to a product that has been used by thousands of
peopl e wi thout any other reported injuries. Indeed, the authority
is to the contrary. See Booker v. Revlon Realistic Professiona
Products, Inc., 433 So. 2d 407, 410 (La. App. 4th Gr. 1983)
(unusual or rare idiosyncratic sensitivity on plaintiff's part
woul d not provide a basis for recovery or even a requirenent of a
war ni ng from manufacturer); Quiroz v. Max Factor, Inc., 264 So. 2d
263, 266 (La. App. 4th GCr. 1972) (res ipsa loquitur inapplicable

where another reasonable explanation for plaintiff's scalp

- 47 -



irritation and hair loss was that she was unusually sensitive or
allergic to defendant's hair straightening product, and that her
rare idiosyncratic sensitivity, rather than a defect in the
product, was the sol e cause of her injury); Thomas v. Gllette Co.,
230 So. 2d 870, 876 (La. App. 3d GCr.) (possibility of allergic
reaction to manufacturer's hair relaxant was so renote and unlikely
t hat manuf acturer was under no duty to warn users or purchasers of
such a possibility; res ipsa |oquitur inapplicable because there
was reasonabl e possibility that plaintiff's reaction was result of
rare idiosyncratic sensitivity rather than product defect), wit
ref'd, 255 La. 809, 233 So. 2d 249 (1970); Blalock v. Wstwod
Phar maceuticals, Inc., 1990 W. 10557 at *2 (E. D. La. 1990) (product
not defective if injuries result from rare or idiosyncratic
reaction, nor is manufacturer obligated to warn agai nst possibility
of such a reaction; summary judgnent granted for nmanufacturer
because reaction was idiosyncratic where defendant had sold nearly
one mllion units of sunscreen wthout a conplaint except by

plaintiff).4 Even without considering the other problens with the

The di ssent considers these cases i napplicabl e because of its
concl usion that Cuil beau proved that he was injured because he was
exposed to dangerous organic solvents, not because he had an
i diosyncratic reaction. But, even assum ng that Quil beau's injury
was caused by the organic solvents in the adhesive, that is not
enough to prove that the product was defective. Under Louisiana
|l aw, a product is not defective nerely because soneone suffers an
idiosyncratic injury after being exposed to it. Based on the
evidence in the record, Quilbeau is the only person, anong
t housands who were exposed to the adhesive during its manufacture

and use, who suffered such an injury. Accordi ngly, Cuilbeau's
injury is, by definition, idiosyncratic. See WEBSTER' S THIRD New
| NTERNATI ONAL DicTioNnarRy 1123, 1124 (1986) (defining "idiosyncratic"
as, i nter alia, "peculiar to the individual"; defi ni ng

"idiosyncrasy" as, inter alia, an individual hypersensitiveness, as
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Cui | beaus' proof, this basis alone, on the facts in this case,
woul d support reversal of the jury's verdict.®
3.

Two alternative bases are offered by the GCuilbeaus for
uphol di ng the verdict.

a.

The Quil beaus claimthat the verdict can be affirnmed on the
ground t hat the adhesi ve was "unreasonabl y dangerous per se". They
mai ntain that, if all products containi ng asbestos are unreasonably
dangerous per se in Louisiana, it follows that this category "nust
i ncl ude a product that is acconpani ed by absol utely no warni ng, and
that contains nethyl ethyl ketone, xylene, nethyl chloride, ethyl
benzene, and toluene -- as well as pentachl orophenol, which has

been banned for the kind of use (in honmes) to which it was put

here". This contention is rejected for several nopst obvious
reasons.

First, it is unclear whether the case was presented to the
jury on this theory. Second, it is patently absurd for the

Qui | beaus to conpare Henry's adhesive to asbestos, when there is
uncontradi cted evidence in the record that thousands of persons

have manufactured and used the adhesive for years and have not

to a drug or
food).

Henry maintains, as well, that even if Quilbeau' s reaction
were not considered idiosyncratic, no reasonable trier of fact
coul d conclude that the risk of injury in this case outwei ghed the
utility of the product. See Hal phen v. Johns-Manville Sal es Corp.
484 So. 2d 110, 115 (La. 1986). It is not necessary to reach this
i ssue.
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reported injuries to Henry. But nost inportant, as noted supra,
there was no evidence that Henry's adhesive contai ned sone of the
above listed ingredients, nuch less that the quantities of those
ingredients were sufficient to cause injury.>!

b.

Next, the @uilbeaus contend that, even if the evidence
presented to the jury is insufficient, the verdict should be upheld
based on evidence that they claim the district court excluded
i nproperly. They assert that the district court excluded
erroneously a 1993 report by the United States governnent, show ng
the effects of ingredients in Henry's product, evidence of
evacuation of a governnent building, and lawsuits by eight
i ndividuals, all of which were offered to rebut Henry's claimthat
t here had been no conplaints regarding its adhesive;% and that it
erroneously excluded |abels used by Henry after the date of
Gui | beau' s exposure, which represented that sol vents and hazar dous
i ngredients had been renoved from the product and admtted that
concentrated, prolonged inhalation causes brain damage, and were

offered to inpeach Balling's testinony that the product was

As di scussed, Henry's pr oduct cont ai ned sodi um
pent achl or ophenat e, not pent achl or ophenol . Sodi um
pent achl or ophenat e has not been banned, and has been aut hori zed for
use as a preservative; and there was uncontradi cted evi dence that
Henry used it for that purpose in its adhesive. See 21 C F. R
175:105(c) .

In their initial brief, the Guil beaus also challenged the
exclusion of a Henry floor covering conplaint form but, in their
reply brief, they conceded that the conplaint "concerns product
performance, and it probably was wthin the trial court's
di scretion to exclude it".
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i nnocuous and to rebut Henry's assertion that there was no
scientific basis for CGuilbeau's claim

It cannot be determ ned whether the district court abused its
discretion in refusing to admt the 1993 governnment report, the
evi dence regarding evacuation of a building, or the evidence of
ot her lawsuits, because the CGuil beaus did not include that evidence
intheir proffers. Wthout know ng what ingredients were di scussed
in the 1993 governnent report, the circunstances regarding the
evacuation of a building, and whet her #270 adhesi ve was i nvolved in
any of the eight lawsuits, it is inpossible to determ ne whether
t hat evidence was relevant.® Moreover, it cannot be detern ned
whet her this evidence would have been sufficient to sustain the
verdi ct.

Because Henry never clained that it would not be feasible to
make t he adhesi ve w t hout t he sol vent s and sodi um
pent achl orophenate, its product |abels used after the date of
Gui | beau' s al | eged exposure were properly excluded fromevi dence as
subsequent renedi al neasures. FED. R EviD. 407 (subsequent renedi al
measures not adm ssible to show negligence or cul pabl e conduct, but
may be admtted to prove feasibility of precautionary neasures, if

controverted, or for inpeachnent). The |abels were properly

Nor can any determ nations be nmade about the nature of this
evidence from the questions asked by the Cuil beaus' counsel. It
appears that the GCuilbeaus offered the 1993 governnent report
because of its statenents about pentachl orophenol, which was not in
Henry's adhesi ve. The question regarding the evacuation of a
buil ding does not even refer to any Henry products; and the
question about other |awsuits refers only to "Henry glue", w thout
speci fying any particul ar product anong the many that Henry nakes.
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excl uded for the purpose of i npeachnent because t hey stated nothing
nmore than that concentrated, prolonged inhalation causes brain
damage, which Henry did not deny; its position was that there had
been no concentrated, prolonged inhalation by Cuil beau.
Accordingly, even if excluded inproperly from evidence, the
subsequent product |abels are not sufficient to sustain the
verdict. >
L1l

The dissent "admt[s] that the jury may have found for
Gui | beau because it m stakenly thought that Henry's gl ue contai ned
pent achl or ophenol . " A review of the record under the proper
standard of review, including nmaking all reasonable inferences in
favor of the Quil beaus, |eaves no doubt that such m staken beli ef

is exactly why the jury so found. The judgnent in favor of O an

It is not necessary to reach any of the other 1issues
presented, including Henry's alternative contention that it is
entitled to a new trial because of the prejudicial trial tactics
and closing argunents of the Cuil beaus' attorneys; the Quil beaus
contentions on cross-appeal regarding remttitur, prejudgnent
interest, and intervention; or the Stevens firms appeal (any
recovery subject to recovery by Cuil beaus).
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and Macklyn Quil beau, and the judgnent awardi ng expenses to the
intervenors, are REVERSED, and judgnent is RENDERED in favor of
Henry. °°

REVERSED and RENDERED

Emlio M Garza, Crcuit Judge, concurs in the judgnent only.

REYNALDO G GARZA, Circuit Judge, Di ssenting:

| dissent. When the evidence in this case is properly
exam ned under the applicable standard of review, the evidence is

sufficient to support the verdict.

l.
The majority opinion sets out the correct standard of review.
This Court is to review all of the evidence in the light and with
all reasonable inferences nost favorable to Guilbeau.?®® The
majority fails, however, to properly apply the proper standard of

review The mgjority draws inferences in favor of Henry, even in

As noted repeatedly at oral argunent, and in this opinion, and
as reflected by the post-argunent rejection of attenpts by the
Gui | beaus' counsel to make inproper filings, the conduct by the
Gui | beaus' trial counsel and appellate counsel causes nore than
great concern. Counsel is cautioned that such conduct in the future
Wll result in the inposition of severe sanctions. But, this great
concern goes beyond sanctions; the greatest concernis that counsel
seens intent on winning at any cost, notw thstanding concomtant
vi ol ations of |ong established rules of practice and evidence (all
designed to attenpt to ensure fundanmental fairness), and in
disregard, it seens, of the truth. Such tactics will not be
tolerated by this court.

See Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th Cr.
1969) (en banc).
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the face of evidence supporting Quilbeau, and at tines ignores
crucial testinony in Guilbeau's favor. | amtherefore forced to
di ssent and show that the evidence supports the jury's verdict.

In this diversity case, we nust apply Louisiana products
liability law as set out in Hal phen v. Johns-Manville Sal es Corp.?®
The Loui siana |legislature overrul ed an aspect of Hal phen when it
enacted the Louisiana Products Liability Act.*® The Act did not
take effect, however, until Septenber 1, 1988, and the Loui siana
Suprene Court has held that it does not apply retroactively. >
Because Qui | beau was exposed to Henry's product before Septenber 1,
1988, we |look to the case |aw that devel oped before the Act cane
into effect.®°

Under Hal phen, Cuil beau nust show (1) he was injured; (2) his
injury was caused by a condition in Henry's glue; (3) the condition
made the gl ue unreasonably dangerous for normal use; and (4) the
condition existed at the tinme the glue left Henry's control.?®

There are several categories of unreasonably dangerous products. 52

484 So.2d 110 (La. 1986).

Gl boy v. Anerican Tobacco Co., 582 So.2d 1263, 1264 (La.
1991) .

| d.

Klemv. E.I. DuPont de Nenmours Co., 19 F.3d 997, 1000 (5th
Cr. 1994).

See Klem 19 F.3d at 1000; Antley v. Yamaha Mdtor Corp., 539
So.2d 696, 699-700 (La. App. 3d Cr. 1989)(citing Hal phen, 484
So.2d at 113).

Klem 19 F.3d at 1000. Under Louisiana |law, a product is
unr easonabl y danger ous:

(1) if the danger involved in its use outweighs its

utility, it is said to be per se unreasonably dangerous;

(2) in construction or conposition, if it contains an



One of these categories is products that are unreasonably danger ous
because of a failure to warn. Henry is required to provide an
adequate warni ng of any danger inherent in the normal use of the
glue that is not wthin the know edge of or obvious to the ordinary
user.® |f Henry fails to adequately warn about a danger rel ated
to the way the glue is designed, the glue is unreasonably

danger ous. %

.

When the evidence is reviewed in the light nost favorable to
CQuil beau, it is sufficient to satisfy all the elenments of a
products liability cause of action. First, CGuilbeau was injured.
He was sickened after being exposed to Henry's glue. Second, his
injury was caused by a condition in Henry's glue; nanely, the
presence of organic solvents. Third, Henry's failure to warn about
the presence of organic solvents made the glue unreasonably
danger ous. Finally, the organic solvents were present when the

glue left Henry's control.

A

uni nt ended abnormality or condition that renders it nore
dangerous than it is designed to be; (3) for lack of
warning, if the manufacturer failed to adequately warn of
the dangers that attend its use; or (4) by design, if
safer alternative products were avail abl e or the product
coul d have been designed in a | ess dangerous nanner.

I d. at 1000-1001.

See Hal phen, 484 So.2d at 115.
See id.



The evidence is sufficient to support a finding that CGuil beau
was injured after being exposed to Henry's glue. Before Cuil beau
was exposed to Henry's glue, he was a rel atively healthy and well -
adjusted man. Hys wife testified that he was not a sickly man, but
was "healthy . . . a robust man. . . . and there was not a thing
wong wwth him" H's co-workers also testified that he was "never
sick," was "healthy," and that he "never conplained . . . at
| eas[t] until they start[ed] putting down the glue."®% Ganted, his
health was not perfect. He snoked, had a few previous upper
respiratory infections, and had bouts with high blood pressure.
But his health was dramatically better before he was exposed to
Henry's glue than after his exposure.

He was al so psychologically well-adjusted. H's wfe and co-
workers testified that, before he was exposed to Henry's glue, he
was a happy man, a wonderful husband and an extrenely successful
sal esman. Al though he did attenpt suicide after his wfe refused
his initial marriage proposal in 1969, seventeen years before he
was exposed to Henry's glue—his wife testified that he did not do
"any other thing like that" after 1969.

The majority tries to cast aspersions on Cuil beau's sanity by

pointing out that his honorable discharge from the Arny, which

Gui | beau' s attorney asked Rollin Duplechin, one of QGuil beau's
co-workers, "But before the tine that ya'll put the glue down, had
you ever seen M. Cuilbeau appearing to be sick in any way?"
Dupl echin replied, "No, never was sick. Never conplained to us, at
|l eas[t] until they start[ed] putting down the glue." Simlarly,
Jonat han Shaw, who also worked with Guilbeau, testified that
GQuil beau did not conplain about odors or snells before the
exposure, and that he was "healthy and fun to be around" before he
was exposed the Henry's gl ue.
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stated that he was di scharged for having a knee problem was signed
by a psychiatrist. However, his wife testified that he hurt his
knee before he enlisted in the Arny, and then dislocated that sane
knee while in the service when he slid down an enbanknent. \Wen
viewed in the |ight nost favorable to the Cuil beau, this evidence
i ndicates that he was di scharged because he had a knee problem
Despite the requirenent that all inferences be drawn in Cuil beau's
favor, however, the mgjority infers from the fact that a
psychiatrist signed the discharge that Guilbeau was actually
di scharged for other reasons. Such an inference is sinply not
al | owabl e under the proper standard of review

The majority attenpts to further question Quil beau' s nental
stability by pointing out that Dr. C ause prescribed tranquilizers
to Quilbeau for anxiety in the early-to-md 1970's. Dr. d ause
testified, however, that the last time he prescribed anxiety
medi cation to Quilbeau was May 27, 1977, nine years before his
exposure to Henry's glue. Dr. Clause also testified that CGuil beau
was not chronically nervous or anxious, and that during 28 years of
treatnent he saw no sign that GQuilbeau was suffering from a
psychi atric disorder. Dr. Clause's opinion was collaborated by
Quilbeau's wfe and co-workers' testinony that, before the
exposure, Cuilbeau did not suffer fromthe "tenper tantrunms" and
ot her psychol ogi cal problens that he suffered after he was exposed
to Henry's glue. Finally, Dr. Cause testified that Quil beau never
conpl ai ned to himabout a problemhe did not have.

After Quil beau was exposed to Henry's glue on August 15, 16
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and 18, 1986, both his physical and nental health drastically
det eri or at ed. He began to suffer from equilibrium problens,
inpaired judgnent, inability to control his enotions, panic
attacks, cacosnia, ® and seizures. Al of the w tnesses—ncluding
Dr. Cause, who was called by the defense—who observed Guil beau
both before and after he was exposed to Henry's gl ue agree that he
was dramatically sickened imediately after the exposure.

In short, the evidence is sufficient to show that GCuil beau
exhi bited many synptons after bei ng exposed to Henry's gl ue that he
did not exhibit before exposure. Although Cuilbeau may not have
been in perfect health before he was exposed to Henry's glue, the
evidence definitely supports a finding that he was better before

exposure than afterwards.

B

Having found that the evidence is sufficient to show that
Gui | beau becane sick after being exposed to Henry's glue, W now
turn to the next question: Wether the evidence supports a finding
that Cuil beau's sickness was caused by a condition in Henry's gl ue.
Qur review of the record shows that the evidence is sufficient to
support such a finding. Specifically, thereis sufficient evidence
to show that Quil beau was i njured because he was exposed to organic
solvents that were present in Henry's gl ue.

First, causation is supported by common sense i nferences from

A condition in which innocuous snells cause severe nausea.
Dr. Harper testified that cacosma is an indication of exposure to
organi ¢ sol vents.
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the lay testinony. Quilbeau's wfe and co-workers testified that
he becane sickened after being exposed to the glue. That testinony
supports a common sense inference that the glue caused his
si ckness.

Second, Dr. Harper testified that Guil beau' s sickness was nost
i kel y caused by exposure to organic solvents contained in Henry's
glue. Dr. Harper was a board certified neurol ogist, who was al so
trained i n pharmacol ogy and psychophar nacol ogy, and who had broad
experience wth the toxic effects of various substances. Dr .
Harper testified that CGuil beau suffered fromtoxi c encephal opat hy,
a formof brain damage, and that exposure to Henry's glue was the
nmost |ikely cause of Guil beau's brain damage. Dr. Harper's opinion
was based on several facts. First, he based it on the fact that
Gui |l beau's health and behavior changed drastically after he was
exposed to Henry's gl ue. Second, he based it on Cuilbeau's
cacosma. Dr. Harper testified that cacosma i s caused by exposure
to chemcals, and that he had never seen a patient who suffered
fromcacosm a that was not exposed to chem cals. He also based his
opinion on a SPECT scan, which showed decreased blood flow in
portions of Quilbeau's brainin a pattern that was consistent with
toxi ¢ encephal opathy. Finally, he based his opinion on the fact
that Henry's glue contained several organic solvents, including
et hyl benzene, nethyl ene chloride, xylene, nethyl ethyl ketone and
tol uene, all of which cause toxic encephal opathy. Not ably, Dr.
Harper did not base his opinion upon the presence of

pent achl or ophenol . In fact, he never nentioned the word
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pent achl or ophenol during his testinony. Dr. Harper also testified
that CQuilbeau's injury was not caused by snoking, sawdust or
formal dehyde, and that it was not a spontaneous psychol ogica
experi ence.

In sunmary, Dr. Harper based his opinion on the fact that
Henry's glue contained chemcals that cause brain danage, that
Gui | beau was exposed to the glue, and that shortly thereafter he
went from being relatively healthy to suffering from toxic
encephal opathy. This basis is sufficient to support his testinony
that the organic solvents in Henry's glue caused Cuilbeau's
Si ckness.

Gui | beau al so presented the testinony of Dr. Reddy, a Ph.D
chem st. Dr. Reddy's testinony establishes that Henry's glue
contains the organic solvents that Dr. Harper said caused
Gui | beau' s si ckness. Henry refused to disclose the glue's
ingredients until mdway through trial, so Quil beau was forced to
have Dr. Reddy analyze two sanples of Henry's glue to determ ne
whi ch organic solvents were present. In one sanple, Dr. Reddy
found significant anpbunts of ethyl benzene, nethylene chloride,
xyl ene and nethyl ethyl ketone. In the other sanple, Dr. Reddy

f ound t hose four solvents, as well as tol uene and tri chl or oet hane. ¢’

Dr. Reddy explained that the reason that the second sanple
contai ned organic solvents that the first sanple did not was that
the plastic can fromwhich the first sanple had been taken had been
opened. Vol atile organic solvents |ike toluene and trichl oroet hane
easily evaporate from an open can. Thus, the jury could have
reasonably inferred that the glue to which Henry was exposed
cont ai ned tol uene and trichl oroet hane, but that those sol vents had
evaporated out of the plastic can fromwhich the first sanple had
been taken before Guil beau had it tested.
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These are the sane organi c solvents that Dr. Harper testified were
the nost |ikely cause of Cuil beau' s toxic encephal opat hy.

Dr. Callender also testified that Cuil beau was sickened by
exposure to Henry's gl ue. Dr. Callender is board certified in
i nternal medicine, and specializes in neurotoxicol ogy—the study of
how chem cal s affect the nervous system including the brain. He
testified that Cuil beau suffered fromtoxic encephal opat hy, which
was caused by exposure to conmpounds contained in Henry's glue. He
based his opinions on several factors. First, Cuilbeau exhibited
numer ous synptons after being exposed to Henry's glue that he did
not exhibit before exposure. Second, chemi cals that cause toxic
encephal opat hy, incl udi ng organi c sol vents, were present in Henry's
glue. Third, the synptons Cuil beau suffered were consistent with
"acute organic solvent exposure syndrone," a cluster of synptons
associ ated wth exposure to organic solvents. Fourth, the SPECT
scan showed areas of decreased brain function, which was consi st ent
with toxic encephal opathy. Finally, Dr. Callender elimnated al
possi bl e confounders; that is, he determned that Quilbeau's
synptons were not caused by other factors.

Dr. Callender's opinions are limted, however, by his m staken
belief that Henry's glue contained pentachlorophenol. Dr.
Callender's mstaken belief arose from his msreading of the
Material Safety Data Sheet (MSDS) for Henry's gl ue. The MSDS
indicated that Henry's glue contained sodi um pentachl orophenate.
Dr. Callender mstakenly believed that sodi um pentachl orophenate

was a formof pentachl orophenol. Dr. Callender went on to describe
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in great detail the dangerous nature of pentachl orophenol, and how
pent achl or ophenol, in concert with the organic solvents, caused
Gui |l beau's injuries.

Henry's counsel did nothing to clear up Dr. Callender's
conf usi on. He did not object to Dr. Callender's testinony
regardi ng pentachl orophenol on the ground that there was no
evi dence that Henry's gl ue contai ned pentachl orophenol, nor did he
point out the difference between pentachlorophenol and sodium
pent achl or ophenat e duri ng cross-exam nation. Further, both Henry's
counsel and Henry's expert wtnesses referred to the sodium
pent achl orophenate in the glue as pentachl orophenol on nunerous
occasi ons. In fact, Henry's counsel did not bring out the fact
that the glue did not contain pentachl orophenol until the | ast day
of trial, when Dr. Berger, one of Henry's experts, pointed out the
difference between the two conpounds and testified that the glue
did not contain pentachl orophenol .

Despite the fact that Henry did not object to Cuilbeau's
experts' testinony regardi ng pentachl orophenol, the fact remains
t hat t here IS no evi dence t hat t he gl ue cont ai ned
pent achl or ophenol . Therefore, any testinony based upon the
presence of pentachl orophenol cannot support the verdict. The fact
that Henry's glue did not contain pentachl orophenol does not end
our inquiry, however. This Court nust still exam ne the record to
see if there is sufficient testinony that is not based on the
presence of pentachl orophenol to support the verdict.

When the record is reviewed in the light nost favorable to
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Qui | beau, it does contain sufficient evidence for a reasonable
person to find that organic solvents in the glue caused QGuil beau's
si ckness. A reasonable juror would have believed Dr. Berger's
statenent that the glue did not contain pentachlorophenol,
especially since Henry's counsel enphasized during his closing
argunent that the glue did not contain pentachl orophenol. There
was evidence that the glue contained organic solvents, however.
Based on the testinony of Dr. Callender and Dr. Harper, a
reasonabl e juror could find that Guil beau's injuries were caused by
t hose organi c sol vents.

O course, Henry presented evidence that CGuilbeau's injuries
were not caused by the glue. Dr. Friedberg testified that Guil beau
suffered froma somati zation disorder, although he could not rule
out the possibility that GQuilbeau's problens were caused by
exposure to organic solvents. Dr. Rees and Dr. Black al so opined
that Quil beau was a somatisizer. Further, they testified that
Gui |l beau did not suffer from brain danmage, and that his probl ens
were not caused by exposure to organic solvents. Finally, Henry
presented the testinony of Dr. Berger, who testified that Guil beau
suffered from |l ung di sease and personality problens, but was not
injured by exposure to Henry's glue. Henry's experts' testinony
was inconsistent with Quil beau' s experts' testinony. (Cuilbeau's
experts testified that his problens were caused by exposure to
organi c solvents, while Henry's experts testified that his probl ens
wer e psychol ogical. The resolution of this conflict, however, was

strictly within the province of the jury. The jury apparently
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found Cuil beau's experts nore credi ble, and believed themi nstead
of Henry's experts. This Court does not have the power to overturn
such a credibility determ nation. Thus, the testinony of
Gui | beau' s experts, bolstered by commpn sense inferences fromlay
testinony, is sufficient evidence upon which a reasonable juror
could find that Guil beau was sickened as a result of being exposed

to Henry's gl ue.

C.

The evi dence was sufficient to establish that Henry's gl ue was
unreasonably dangerous because Henry failed to warn about the
danger posed by organic solvents. It is undisputed that Henry did
not include a warning about the danger of organic solvents on the
glue's label. Dr. Callender testified that the glue should have
contained a warning. Hi's opinion was not contingent on the
presence of pentachl orophenol in the glue. 1In fact, he testified
that, even if the glue did not contain pentachl orophenol, it was
still unreasonably dangerous because it did not warn about the
dangerous organi c sol vents. Specifically, Dr. Callender testified
as follows:

[ M. Musselwhite] Now, if for any reason the defendants

were to contend . . . that pentachl orophenol was not in

the product[,] . . . would the warning be pretty nmuch t he

sane except you'd just elimnate the reference to

pent achl or ophenol :

[Dr. Callender] Yes.

[ M. Musselwhite] So you would still warn as to these

ot her chem cals that showed up on the tests run by Dr.

Reddy and Dr. Subra, still warn as to those chemcals in

the sanme way you've warned here?
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[Dr. Callender] R ght.

[ M. Miusselwhite] |Is that correct? And the failure to

do so would render the |abel inadequate; is that your

opi ni on?

[Dr. Callender] R ght.
The evi dence supports Dr. Callender's testinony. Dr. Reddy found
that Henry's glue contained significant anounts of organic
solvents. Dr. Callender's testinony established that the dangers
of organic solvents were well established in the scientific
literature when Henry nmanufactured the gl ue. Thus, there is a
sufficient foundation for Dr. Callender's opinion testinony that
t he gl ue shoul d have warned about the dangers of organic sol vents.
Dr. Callender's opinion testinony, inturn, was sufficient evidence
for a reasonable juror to find that Henry's glue was unreasonably
danger ous because of Henry's failure to warn.

The majority contends that, assum ng Quil beau was si ckened by

Henry's gl ue, the product was not unreasonably dangerous because,

out of the mllions of applications of Henry's glue, Cuilbeau was
the only person to have an adverse reaction. In making this
contention, the mpjority cites Lenbine v. Aero-Mst, Inc.,% a

Loui siana case that held that a product is not unreasonably
danger ous because a person has an idiosyncratic reaction to it.
Lenoine, as well as the line of cases upon which its holding is

based,® is easily distinguishable from Guilbeau's case. In

539 So.2d 712 (La. App. 3d Gr. 1989).

See, e.g., Booker v. Revlon Realistic Professional Products,
Inc., 433 So.2d 407, 410 (La. App. 4th Cr. 1983); Rhodes v. Max
Factor, Inc., 264 So.2d 263, 266 (La. App. 4th Gr. 1972).
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Lenoine, a wonman suffered an allergic reaction after she was
exposed to an insecticide manufactured by Aero-Mst, Inc.’® The
trial court found that her allergic reaction was very rare, and
held that a manufacturer has no duty to warn against the
possibility of a rare or idiosyncratic sensitivity.’ The other
cases cited by the majority are to the sane effect.’?

The evidence in this case, however, supports a finding that
Cuil beau did not have an idiosyncratic reaction. Gui | beau
present ed evi dence that the glue contained organic solvents, which
are known to be dangerous. He also presented evidence that he was
i njured because he was exposed to dangerous organi c solvents, not
because he had an idiosyncratic allergic reaction. Hi s experts
testified that organi c solvents are sinply dangerous, not that they
cause an allergic reaction in a few people.

The majority sinply m sconstrues Louisiana law. A plaintiff
does not have to prove that other people have been injured by a
product in order to show that the product was unreasonably
dangerous. He sinply has to show that the product—either because

of inherent dangerousness or because or an inadequate warni ng—+s

Lenoi ne, 539 So.2d at 713.
ld. at 713-14.

See, e.g., Booker, 433 So.2d at 410 (holding that plaintiff
could not recover when the trial court found that she either
m sapplied the product or suffered an idiosyncratic allergic
reaction to it); Rhodes, 264 So.2d at 266 (Holding that plaintiff
coul d not recover for injury caused by her idiosyncratic allergic
reaction to a product).
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unr easonabl y dangerous to a reasonably foreseeabl e user.” Because
Gui | beau showed that the presence of organic sol vents made the gl ue
unr easonabl y dangerous for normal use because of Henry's failureto
provi de an adequat e warni ng, rather than show ng that he had arare
allergic reactionto the glue, the evidence is sufficient to uphold

the verdict.

D.

The evidence was sufficient to show that the glue contained
organi c solvents when it left Henry's control. Dr. Reddy testified
that a three-and-a-half gallon plastic can of Henry's glue
cont ai ned four organi c solvents: ethyl benzene, net hyl ene chl ori de,
xyl ene and nethyl ethyl ketone. Dr. Reddy also tested a netal can
of Henry's gl ue, which was purchased after Quil beau's exposure, and
found those four solvents, as well as toluene and trichl oroet hane.
Dr. Reddy explained that the reason that the nmetal can contained
organi c solvents that the plastic can did not was that the plastic
can had been opened. Volatile organic solvents |ike toluene and
trichl oroethane easily evaporate froman open can. Thus, the jury
coul d have reasonably inferred that the glue to which Henry was
exposed contained toluene and trichloroethane, but that those
sol vents had evaporated out of the plastic can before Guil beau had
it tested. Dr. Reddy's analysis of Henry's glue, especially that

of the unopened can bought off the shelf, is sufficient evidence to

Extrenely rare or idiosyncratic allergic reactions are not
reasonably foreseeable. Thus, thereis no duty to warn about them
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support the jury's finding that the gl ue contai ned organi c sol vents

when it left Henry's control.

L1,

Because, as we have shown, the record contains sufficient
evidence to uphold the verdict, | dissent. Although | admt that
the jury may have found for Cuil beau because it m stakenly thought
that Henry's gl ue contai ned pentachl orophenol, there is sufficient
evidence to support the inference—which, |ike all inferences
supporting the verdict, nust be made—that the jury based its
verdict on the presence of organic solvents rather than on the
m st aken belief that the glue contai ned pentachl orophenol .

Further, Henry neither objected to Cuilbeau' s evidence
regar di ng pent achl orophenol nor cross-exam ned Cuil beau's experts
on the ground that the glue did not contain pentachl orophenol. In
fact, Henry did not even point out that the glue did not contain
pent achl or ophenol until the | ast day of trial. The first tinme that
Henry objected to (Quilbeau's experts wuse of the terns
"pent achl or ophenol ™ or "PCP" was in its notion for a new trial
Because Henry failed to even object to Quil beau's presentation of
evi dence regardi ng pentachl orophenol during trial, | do not think
that the prejudice that Henry suffered because the jury was told
about pentachl orophenol is the kind of plain error that would

mandate a newtrial.’™ Further, even if we found that the jury was

See McCann v. Texas Cty Refining, Inc., 984 F.2d 667, 673
(5th Gr. 1993)(holding that issues raised for the first tinme on
appeal are reviewed only for plain error).
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af fected by evidence of pentachl orophenol that shoul d not have been
before it, the worst that this Court should do would be to remand
this case for a newtrial, not to reverse and render.

For the reasons stated above, | would AFFIRM the district

court.



