IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40610

WLLIAM J. BARAN, ET AL.,
Pl ai ntiffs-Appellees,

PORT OF BEAUMONT NAVI GATI ON DI STRI CT
OF JEFFERSON COUNTY TEXAS, ET AL.,

Def endant s- Appel | ant s,
and

STATE OF TEXAS,

| nt er venor - Def endant - Appel | ant .

Appeals fromthe United States District Court
for the Eastern District of Texas

(June 21, 1995)

Bef ore VAN GRAAFEI LAND, * JOLLY and WENER, Circuit Judges.
WENER, Circuit Judge:

Def endant s- Appel l ants, the public Ports of Beaunont, Port
Arthur, and Orange ("Ports"), and I ntervenor-Appel |l ant the State of

Texas ("State"), (collectively "Appellants"), appeal a district

“Circuit Judge of the 2nd Circuit Court of Appeals, sitting by
desi gnati on.



court order granting summary judgnent in favor of Plaintiffs-
Appel | ees the Sabine Pilots Association ("Pilots"), declaring that
the second sentence of Article 8267(C)(5) of the Texas Revised
Cvil Statutes violates the Due Process C ause.

The Pilots filed suit against the Ports in federal district
court, conplaining that Art. 8267(C)(5) violates both the Due
Process and Equal Protection clauses of the United States
Consti tution. The second sentence of that article, which is
contained in the statutory framework for authorizing and fixing
pilotage rates for the Sabine-Neches Wterway ("Wterway"),
essentially grants the Ports the power to veto the pilotage rates
for the Waterway as set by the Texas State Pilot Comm ssion for the
Sabi ne Bar, Pass and Tributaries (the "Comm ssion"). The Pilots
claim that this "veto provision" permts the Ports to veto the
pilotage rates at their own rate-approval proceedings after
opposi ng the proposed i ncreases at the Conm ssi on heari ngs, thereby
denying the Pilots the right to a fair and inpartial tribunal in
which to present their rate increase proposals. The Pilots also
insist that the authority of the Ports to veto any pilotage rate
i ncrease effectively establishes a dual pilotage rate-naking system
bet ween the public and private ports in the Waterway, in violation
of the Equal Protection C ause. The private ports are not parties
to this appeal.

Concl uding that the district court erred as a matter of |aw
in granting sunmmary judgnment in favor of the Pilots on the due

process issue, we reverse and vacate that summary judgnent and



render summary judgnent in favor of Appellants.
I
FACTS AND PROCEEDI NGS

All ships entering and | eaving Texas ports nmust hire pilots to
navigate the passages of the state's coastal waterways between
those ports and the @Gulf of Mexico. Each waterway in Texas is
under the authority of its own pilot comm ssion, which has
jurisdiction over all facets of pilotage on the waterway in
question, including the authority to set the fee schedule for
pilots that navigate the passages into the waterway for the ships
that enter and | eave the waterway's ports. Any party interested in
changing the pilotage rates for a waterway (pilots, consignees,
owners, or ports) may submt a witten application to the cogni zant
comm ssi on requesting a change in the fee schedule. To approve any
rate changes, however, that conm ssion nust act in conpliance with
the statutory procedures, which require notice and hearings on the
proposal, and nust consider the effect of new rates on all
legitimately interested parties.? Additionally, pursuant to
Article 8267(C)(5), "no increase of rates to either the public
ports . . . shall ever be set, established or granted unless the

[ boards of the ports] so affected shall approve the sane."?

1See Tex. Rev. Qv. Star. art. 8267(0O)(1),(2),(3),(4), and
(6)(a) (West 1994). The comm ssion is directed to consider the
effect that its decision to grant, deny, or nodify rates wll have
on the ports and citizens living wthin the commssion's
jurisdiction. Tex. Rev. Qv. StaT. art. 8267(C)(6)(a) (West 1994).

2Tex. Rev. Qv. StAT. art. 8267(C)(5) (West 1994).
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The Ports are navigation districts created pursuant to the
Texas constitution and acts of the state legislature. The Ports
operate in accordance with Chapters 60-62 of the Texas Water Code,
and are defined as "governnental agencies and bodies politic and
corporate with the powers of governnent and with the authority to
exercise the rights, privileges, and functions which are essenti al
to the acconplishnent of those purposes."® Generally, navigation
districts are given substantial powers over the inprovenent,
preservation, and conservation of inland and coastal waters and
ot her purposes incidental to the navigation of those waters.?

I n Septenber 1992, the Pilots filed an application requesting
a pilotage rate increase with the Comm ssion. In accordance with
the prescribed procedures, the Comm ssion held public hearings on
the Pilots' proposal. Representatives of the Ports attended the
Comm ssion hearings as parties legitimately interested in - and
opposed to - the proposed rate increase. Only the Port of
Beaunont, however, presented testinony at the hearing; and al t hough
that port's "evidence" was deened to be tine-barred by the
Comm ssion, Beaunont's materials were included in the reports
submtted by the West Qulf Mritinme Association, another group
opposi ng the increase. The data from the Port of Beaunont
supported the Ports' concern that the increased rates proposed
were too high and woul d adversely affect the Ports' conpetitive

positions.

3TEx. WATER CobE ANN. 8§ 62. 102 (West 1988).
“TExas WATER CoDE ANN. § 62. 101 (West 1988).
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Despite strong opposition to the proposed rate i ncreases, the
Comm ssi on approved the new rates, which went into effect at all
private ports on the Waterway i n Novenber 1992. The rate increases
did not go into effect at the Ports, however, as Art. 8267(C)(5)
establishes that no rate increase affecting public ports can ever
be set, established, or granted unless approved by the ports
af f ect ed. In an effort to obtain such approval, the Pilots
presented their proposal to the Ports, which thereafter denied the
rate increases in their own proceedi ngs.

After bringing suit against the Ports in federal court, the
Pilots filed a notion for a sunmary judgnent declaring that the
veto permtted by Art. 8267(C)(5) violated the Due Process and
Equal Protection clauses. Inportant to this appeal is the Pilots'
claim that the second sentence of Art. 8276(C)(5) permts an
"Iinterested party" to adjudicate and veto pilotage rate
applications, thereby denying the Pilots' their right to a fair
hearing before an inpartial tribunal.

The district court granted the Pilots' notion for summary
judgnent, declaring that the veto sentence does violate the Due
Process C ause. In reaching this holding, the court determ ned
that the Ports have a pecuniary interest in the flow of vessels
through their ports that is affected by the pilot rates. As such,
the court determ ned that the Ports' interest, when conbined with
the their veto power, denies the Pilots their right to a fair and
inpartial tribunal. The court then proceeded to "sever" the second

sentence from Art. 8267(C)(5), declaring that the bal ance of the



statute renmai ned operable. Nevert hel ess, the court declined to
enforce the Conmm ssi on-approved rate i ncrease at the Ports, | eaving
the "individual ports with the state court recourse provided by
section 62.078 of the Texas Water Code." The court al so declined
to address the Pilots' equal protection claim The Ports tinely
filed this appeal.
|1
DI SCUSSI ON

A. STANDARD OF Revi EW

W review a grant of summary judgnent using the sane standards
that guide the district court.?® Summary judgnment is appropriate
when no i ssue of material fact exists and the novant is entitled to
judgment as a matter of law.® Questions of |law are reviewed de
novo. ’
B. THRESHOLD | SSUE: ABSTENTI ON

Appel  ants argue on appeal that the district court erred in
not abstaining fromexercising its jurisdiction in what Appellants
describe as an "on-going" state |aw dispute. If we were to
determ ne that abstention is appropriate inthis instance, we would
not need to review the nerits of the district court's grant of
summary judgnent. Thus we first focus our attention on abstention.

The Ports raised abstention as an affirmati ve defense in a

> Walker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Gir
1988) .

5Cel otex Corp. v. Catrett, 477 U S. 317, 323-25 (1986).

"Wl ker, 853 F.2d at 358.



sonewhat cursory manner in their answer to the Pilots' conplaint.
In that answer the Ports asserted that abstention was appropriate
because the di spute agai nst themwas not a constitutional dispute,
arguing instead that the dispute was a | ocal rate-naking dispute
over pilotage fees. The Ports al so argued that, as the statute was
fairly susceptible of an interpretation that would avoid the
constitutional challenge, the district court should abstain from
reaching the constitutional question until the Texas state courts
had had an opportunity to render a definitive interpretation of the
veto provision. The Ports' final argunent in favor of abstention
by the district court was that the case presents conplex and
significant issues of |ocal policy that have been commtted to the
State |l egislative and executive branches.

The State too urged the district court to abstain from
exercising its jurisdiction in this case. In its response to the
Pilots' notion for sunmary judgnent the State observed that "when
the validity of a state statute or regulatory action is chall enged
in federal court by plaintiffs who have not first asserted their
conplaints in state court, the federal court should abstain from
deciding the constitutionality of the statute pending review by a
state tribunal." Even though the issue of abstention was raised
once nore in Appellants' post-hearing brief,® we note that the
Ports did not reassert their abstention defense in responding to

the Pilots' notion for summary judgnent; neither did Appellants

8There the Appellants nerely observed that notions of
federalismrequire the confinenent of federal court interventionin
state judicial processes.



argue the issue of abstention at the summary judgnent heari ng.

Al t hough the notion of abstention was presented to the
district court,® it did not address the issue in its opinion. As
the decision whether to abstain is generally one involving sone
exerci se of discretion by the district court, our first inclination
would be to remand to the district court for it to resolve the
abstention question before proceeding with the nerits.?°

I n Anmerican Bank and Trust Conpany of Opel ousas v. Dent, ' we

reviewed a district court order granting the defendant-appellee's
nmotion to dism ss based on the Eleventh Anmendnent. |In his notion
to dismss, the defendant urged the court in the alternative to
dism ss the case against him under any one of three abstention

doctrines: Younger, Burford, or Pullman. As the court granted the

nmotion to dismss based on the Eleventh Anmendnent, it did not
address the abstention issue. On appeal the defendant-appellee
asked us to consider alternatively the abstention doctrines and to
affirm the dismssal on that basis. After concluding that the
district court erred in dismssing the case, we turned to the

al ternative abstention argunents. W observed that the decisionto

°See, e.qg., Portis v. First Nat'l Bank of New Al bany, M ss.
34 F.3d 325 (5th Cr. 1994) (noting that issue is presented to
trial court when party has raised it in pleadings or pretrial
order or if issue has been tried by consent of parties).

0See, e.qg., Anerican Bank and Trust Co. of Opel ousas v. Dent,
982 F.2d 917, 922 (5th CGr. 1993) (concluding that even if al
preconditions for abstention are present in case, decision to
abstain generally involves sone exercise of discretion by district
court).

11982 F.2d 917 (5th Cr. 1993).
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abstain is generally one invol ving sone discretion of the district
court, and concluded that, as the propriety of abstention under
Burford or Pullnman was not absolutely clear on the record, it was
advi sable to renmand the issue to the district court.?!?

But our review of abstention in the instant context convinces
us that it would be i nappropriate for the district court to abstain
from exercising its jurisdiction in this case. Mor eover,
Appel lants' own cursory treatnent of abstention persuades us to
forego remand of this neritless issue to the district court if for
no other reason than that resolving the abstention issue is
generally within the discretion of that court. In National

Associ ati on of Governnent Enpl oyees v. City Public Service Board of

San Antonio, Tex.,'® we reiterated that, as a "trial court will not

rule on clains - buried in pleadings - that go unpressed before the

court,"” appellants' failure to urge their clains before the court
may be construed as an intent to abandon those clains.* Al though
this maxi mpertains to a determ nati on whether a judgnent is final
for the purposes of appeal, we are satisfied that it supports our
conclusion that we need not remand a neritless issue to the
district court, particularly when the party urging that issue on

appeal failed to develop and argue it fully in that court.

We discuss briefly the three abstention doctrines here

124, at 921-22.
1340 F.3d 698 (5th Gir. 1994).

141d. at 705 (quoting Vaughn v. Mbil GOl Exploration and
Produci ng Sout heast, Inc., 891 F.2d 1195, 1198 (5th Cr. 1990)).
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inplicated by the Appellants in their pleadings, illustrating why
abstention - which is generally the exception, not the rule - is
not appropriate in this dispute.?®®

1. Younger Abstention

Abstention under Younger v. Harris!® is appropriate when

federal court jurisdiction wuuld interfere wth pending crimnal,
civil, or admnistrative state proceedings.? For Younger
abstention to apply, the pending state proceedi ngs nust be ongoi ng
and judicial in nature.!® \Wen no state proceedi ngs are pendi ng,
a federal action does not interfere wwth state processes, and the
policies on which the Younger abstention doctrine is premsed are
unavai l i ng. ®

Clearly when, as here, no state judicial proceedings are
pendi ng, abstention under Younger is unavail able. Appel | ant s’
attenpt to classify this dispute as a | ocal rate-naking controversy
does not satisfy the standard for Younger abstention. Even though
t he rat e- maki ng di spute coul d possi bly be classified as ongoing, it
is not judicial in nature. In fact, the only state proceedi ngs

that could trigger abstention under Younger would be an action

15 oui si ana Debating and Literary Ass'n v. City of New O eans,
42 F.3d 1483, 1491 (5th Gr. 1995).

16401 U.S. 37 (1971).

7Loui si ana Debating and Literary Ass'n, 42 F.3d at 1489; Wrd
of Faith Wirld Qutreach Center Church, Inc. v. Morales, 986 F.2d
962, 966 (5th Cr. 1993), cert. denied, 114 S.Ct. 82 (1993).

18 oui si ana Debating and Literary Ass'n, 42 F.3d at 1490.
19] d.
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brought in state court by the Ports, challenging the Conm ssion's
approval of the pilotage rates, or sone state court action brought
by the Pilots challenging the Ports' rejection of the Comm ssion-
approved rate increase. As neither party has initiated any such
state court action, there are pending no ongoing state judicia
proceedings to suggest that the district court should have
abstained fromexercising its jurisdiction in this case.

2. Burford Abstention

We have previously described abstention under Burford v. Sun

Ol Co.,?% as follows:

"[Where tinmely and adequate state-court review 1is
avai |l abl e, a federal court sittingin equity nust decline
to interfere with the proceedings or orders of state
adm ni strative agencies: (1) when there are '"difficult
questions of state |law bearing on policy problens of
substanti al public inport whose i nportance transcends t he
result in the case then at bar'; or (2) where the
‘exercise of federal reviewof the question in a case and
insimlar cases would be disruptive of state efforts to
establish a coherent policy with respect to a natter of
substantial public concern.'" 2

The underlying lawsuit in Burford chall enged a highly techni cal and
conplicated regul atory schene that affected the state's entire oi

and gas conservation system |In an effort to address this conpl ex
schene, the state had created a conprehensive centralized system
for judicial review of orders affecting the schene. 1In |ight of
t hese circunstances, the Court in Burford determ ned that federal

court abstention was proper to protect the state's admnistrative

20319 U.S. 315 (1943).

21st. Paul Ins. Co. v. Trejo, 39 F.3d 585, 588 (5th Cir. 1994)
(quoting New Orleans Public Serv., Inc. v. Council of Gty of New
Oleans, 491 U S. 350, 361 (1989)).

11



process fromundue federal influence.?? Al though Burford abstention
is concerned with protecting conplex state adm ni strative processes
fromundue federal interference, abstention is not mandated nerely
because an adm nistrative process exists, or even "in all cases
where there is a 'potential for conflict.'"2

In challenging Art. 8267(C) (5), the Pilots attack the very
fact that the Ports have the power to veto pilotage rate increases,
arguing that any veto power vested in the Ports is
unconsti tutional . The Pilots do not claim that the Ports
m sapplied their lawful authority or that they failed to consider
or bal ance properly the relevant factors in vetoing the pilotage
rat es. Neither do the Pilots contend that the individuals who
conprise the Ports had any disqualifying personal interest that
would give rise to conflicts of interest in establishing the
pilotage rates for the Ports. Rather, the Pilots argue that, as
the Ports are inherently biased, the provision in Art. 8276(c)(5)
that grants the Ports a veto over the pilotage rates for the
i ndi vidual ports violates due process. As the Pilots present a
facial challenge to the statute - disputing the constitutionality
of the Ports' authority to act at all - reaching the nerits of this
challenge will not intrude into any particular state admnistrative
process or admnistrative order. Thus, the policy concerns of

Burford are not inplicated and abstention under that doctrine woul d

2Burford, 319 U. S. at 332.
23Gt. Paul Ins. Co., 39 F.3d at 589.
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be i nappropriate.

3. Pul | man Abst enti on

Appel  ants suggest that a third basis for abstention is found

in Railroad Conmi ssion of Texas v. Pull man Conpany.? Under this

abstention doctrine a federal court shoul d abstain from exercising
its jurisdiction when difficult and unsettled questions of state
| aw nust be resol ved before a substantial federal question can be
decided.? GCenerally, Pullnan abstention is appropriate only when

there is an issue of uncertain state law that is fairly subject
to an interpretation [by a state court] which wll render
unnecessary or substantially nodify the federal constitutional
guestion.'"?’

For a federal court adjudication to be stayed under Pull nan,
nmore than an anbiguity in state law and a |ikelihood of avoiding a
constitutional rulingis  required. Rather, the district court nust

assess the totality of the circunstances presented by a particul ar

case, considering the rights at stake and the costs of delay

24See New Orleans Pub. Serv., Inc. v. Council of City of New
Oleans, 491 U. S. 350, 363 (1989) (observing that federal court's
inquiry into admnistrative agency's rate-making authority was
limted to four corners of order denying rate increase and did not
unduly intrude into processes or policy of state governnent).

25312 U.S. 496 (1941).

26 oui si ana Debating and Literary Ass'n, 42 F.3d at 1491
(citing Hawaii Hous. Auth. v. Mdkiff, 467 U S. 229, 236 (1984)).

27l d. at 1492 (quoting Harman v. Forssenius, 380 U. S. 528, 534-
35 (1965)).
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pendi ng state court adjudication.?® Even though a district court
must assess the totality of circunstances before decidi ng whet her
to abstain, the decision to abstain under Pullnman turns on the
exi stence of an anbi guous state law. In situations such as the one
we consi der today, in which there is no question of anmbi guous state
law - the interpretation of which wll substantially nodify or
elimnate the constitutional question - for a federal court to
abstain fromexercising jurisdiction over the case would clearly be
i nappropriate. ?°

Appel lants suggest that Article 8267(QO(5) is fairly
suscepti bl e of a reading that woul d avoid the constitutional issue,
yet they offer no credible argunent or interpretation of that
statute to support their abstention argunent. W read the plain
| anguage of Article 8267(C)(5) to nean unanbi guously that there can
be no increase of pilotage rates at the Ports unless the Ports
approve the increased rates. Even though it mght be less than
pel lucid whether the statute intended to grant the Ports the power
to veto the rates set by the Commi ssion, or to permt a system of

dual pilotage rates as between the public and private ports to

2Duncan v. Poythress, 657 F.2d 691, 697 (5th Cir. 1981), cert.
di sm ssed, 459 U. S. 1012 (1982).

2See, e.Q., Louisiana Debating and Literary Ass'n, 42 F.3d at
1491 and n.10 (affirmng district court's decision declining to
abstain, noting that one of the bases on which court declined
abstention was fact that neither party had denonstrated that
chapter of city code was anbiguous); Wrd of Faith Wrld Qutreach
Center, 986 F.2d at 967 (observing that Pull man abstention is not
proper unless state law in issue is fairly susceptible of an
interpretation that m ght avoid or nmodify the federal
constitutional question).

14



exi st, resolving these anbiguities does not nodify or elimnate the
constitutional questions presented: Whether the veto viol ates due
process, or the dual rate system violates equal protection, or
bot h. We conclude, therefore, that, as the state statute under
reviewis not fairly subject to an interpretation that will render
unnecessary or substantially nodify the federal constitutional
questions raised by the Pilots, abstention under Pullman is not
appropri ate.

It follows, then, that as abstention under any of the above
doctrines would not be appropriate in this dispute, the district
court did not err in exercising its properly invoked jurisdiction.
Thus, in the interest of judicial econony, and in an effort to nove
this litigation forward expeditiously, we proceed to consider the
nerits of this dispute.?

C. SUMARY JUDGVENT BASED ON DUE PROCESS

Appel l ants challenge the district court's grant of sumary
judgnent in favor of the Pilots. Specifically, Appellants contend
that the court erred in concluding that the Ports have such a
pecuniary interest in the flow of vessels to and fromtheir ports

that giving the Ports a final "veto" over the pilotage rates

See, e.q9., Burns v. Watler, 931 F.2d 140, 147 (1st Cr. 1991)
(observing that, despite cases in which appellate court recognized
that district court was better positioned to perform abstention
analysis, sinplicity of factual situation before appellate court
and potential prejudice to parties for further delay advi sed court
to performevaluationitself). C. Snap-On Tools Corp. v. Mason, 18
F.3d 1261, 1267 n.7 (5th Gr. 1994) (reviewing district court's
dismssal of case on abstention grounds; noting that when
abstention is clearly unwarranted, rather than remand case back to
district court to consider substantive nerits, appellate court
shoul d consider nerits of case and nove litigation al ong).

15



deprives the Pilots of their due process right to a hearing before
a fair and inpartial tribunal.

At the outset we note that the Pilots state repeatedly that
they are not challenging the quality or quantity of the Ports'
procedure for approving pilotage rate increases. W note further
that despite the fact that the Pilots' due process claimrests only
on the Ports' status as "interested parties,” the Pilots do not
define "interest" wth any particularity. Rat her, they allege
sinply and conclusionally that because the Ports are legitimtely
interested parties which opposed the proposal for a pilotage rate
i ncrease at the Comm ssion hearing, the Ports cannot constitute a
fair and inpartial tribunal before which the Pilots nust present
t he sane proposal at the subsequent port proceedings.® Inplicit
in this argunent is the contention that the Ports are biased by
virtue of their having prejudged the facts of the rate-naking i ssue
prior to adjudicating that sanme issue at their own proceedi ngs.

The Ports do not dispute that (1) they have an interest in the
economc viability of their respective ports, or (2) their
representatives attended the Conmm ssion hearings and opposed the

proposed rate increases.?® These undisputed facts relating to the

31See Tex. Rev. Qv. STAT. art. 8267(c)(4) (West 1994) (nmandating
that all parties that have denonstrated a legitimate interest in
rate application shall have right to speak, present evidence, and
cross examne (to extent possible) at Conm ssion hearings).

32The Ports do argue, however, that as they were denied the
opportunity to present evidence at the Comm ssion hearing, they
were not actually an interested party in the hearings. Arguably,
according to Pilots' definition of "interested party,"” only the
Port of Beaunont could qualify as an interested party, as it was
the only Port that testified at the Conm ssion hearing.

16



Ports' "interest" apparently persuaded the district court to grant
summary judgnent in favor of the Pilots. But, the district court
went beyond that sinple conclusion, |abeling the Ports' interest as
"pecuniary," and observing that the Ports' had a "pecuniary
interest in the flow of vessels through their ports which is
affected by the rates for pilot fees.”" Inlight of this perception
the district court concluded that, by granting the Ports a final
veto over the applications requesting an increase in pilotage
rates, the subject sentence of the statute deprived the Pilots of
their right to a fair and inpartial tribunal. As we are satisfied
that the district court erred as a matter of lawin reaching this
conclusion, we analyze the Ports' "interest" in light of the
rel evant due process caselaw and distinguish it fromthe only two
categories of bias under which the Pilots' due process claim and
the district court's ruling could fall: (1) Actual bias or
probability of actual bias stemmng froma pecuniary interest; or
(2) irrevocably closed m nds as the result of prejudging the issue.

1. Actual Bias

A fair trial before a fair and inpartial tribunal, whether a
court or admnistrative agency, is a basic requirenent of due
process.® "Not only is a biased decisionmaker constitutionally

unacceptable, but 'our system of |aw has always endeavored to

B¥Wthrow v. Larkin, 421 U S. 35, 46-47 (1975) (citing In re
Mur chi son, 349 U.S. 133, 136 (1955)); G bson v. Berryhill, 411 U. S
564, 579 (1973).

17



prevent even the probability of unfairness.'"3* |In an effort to
prevent "even the probability of unfairness,” courts have
identified situations in which the probability of actual bias on
the part of the judge or decisionmaker is too high to be
constitutionally tolerable. Such situations include circunstances

in which the adjudicator has a direct, personal, substantial, and

pecuniary interest in the outcone of the case or in which the
adj udi cator has been the target of personal abuse or criticismfrom
the party before him?3 or "situation[s] . . . which would offer
a possible tenptation to the average . . . judge to . . . lead him
not to hold the balance nice, clear and true."3 These identified
situations, as applied to due process clains, represent the
standard for reviewing allegations of bias against judicial and

quasi -j udi ci al deci si on-nmakers. 3’

W throw, 421 U.S. at 47

SAetna Life Ins. Co., 475 U. S. at 825-26; Wthrow 421 U. S.
at 47; Tuney, 273 U.S. at 523; United States v. Couch, 896 F.2d 78,
81 (5th Gr. 1990).

%6Couch, 896 F.2d at 81 (quoting Aetna Life Ins. Co., 475 U.S.
at 822); Brown v. Vance, 637 F.2d 272, 278 (5th Cr. 1981) (citing
Tuney v. State of Chio, 273 U. S. 510, 532 (1927)).

3’See Aetna Life Ins. Co. v. Lavoie, 475 U. S. 813, 826 (1986)
(holding that state suprene court justice's failure to recuse
hi msel f fromcase in which he had direct stake in outcone of case
vi ol ated due process; holding that, while remaining justices nmay
have had slight pecuniary interest in case, interest could not be
classified as direct, personal, substantial, and pecuniary, thus
participation of remaining justices did not violate due process);
G bson v. Berryhill, 411 US. 564, 578-79 (1973) (affirmng
district court's holding that substantial pecuniary interest of
adm ni strative adjudi cators was sufficient to disqualify themfrom
adj udi cating state |aw conplaints against conpetitors); Ward v.
Village of Monroeville, Ghio, 409 U S 57, 59-61 (1972) (holding
that mayor's dual responsibilities for village finances - derived

18



The Suprenme Court has determ ned, however, that the strict
requi renents of neutrality inposed on these types of decision-

makers are not applicable to situations involving nonjudicial

deci si on-nmakers.*® |n Marshall v. Jerrico, Inc.,* the Suprene Court

determned that a federal admnistrator, who, despite the
enforcenent aspects of his position, perforned no judicial or
quasi-judicial function, heard no wtnesses, and ruled on no
di sputed factual or | egal questions in carrying out his enforcenent
tasks. The Court concluded that the adm nistrator functioned in a
capacity nore akin to that of a prosecutor or civil plaintiff than
a judge.* In light of the noted distinctions between the
adm nistrator's functions and those of a judge, the Court held that

the rigid due process requirenents inposed on individuals

in part fromfines levied by mayor's court - and presiding over
mayor's court violated due process rights of defendants appearing
before mayor's court); 1n re Miurchison, 349 U S. 133, 139 (1955)
(hol di ng that judge who functioned as grand jury and judge for sane
def endants viol ated due process by virtue of fact that judge was
not wholly disinterested in conviction or acquittal of accused);
Tuney v. State of Ghio, 273 U S. 510, 523 (1927) (observing that it
vi ol at es due process to subject defendant to judgnment of court in
which judge has direct, personal, substantial, and pecuniary
interest in reaching a conclusion agai nst defendant).

%See, e.0., Concrete Pipe and Products of Cal., Inc. v.
Construction Laborers Pension Trust for S. Cal., 113 S.C. 2264,
2277 (1993) (observing that rigid requirenents for officials
perform ng judicial or quasi-judicial functions are not applicable
to those acting in prosecutorial or enforcenent-|ike capacity);
Marshall v. Jerrico, Inc., 446 U S. 238, 243 (1980) (concl uding
that strict requirenments of neutrality under Tuney and Ward are not
applicable to admnistrative determ nations nade by governnent
adm ni strator, whose functions resenble those of prosecutor nore
cl osely than those of judge).

39446 U. S. 238 (1980).
1 d. at 247.
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perform ng judicial or quasi-judicial functions are not applicable
to individuals acting in a prosecutorial or plaintiff-Iike
capacity.* Thus, according to the Suprene Court, an adm ni strator
who functions in a prosecutorial or plaintiff-like capacity is not
held to the strict requirenents of inpartiality inposed on those
whose functions are essentially judicial innature. This is not to
say that there are no due process limts on those who perform
prosecutorial or plaintiff-like functions: As public officials,
these individuals still nmust "serve the public interest” and not be
"notivated by inproper factors" or otherwise act "contrary to
[ aw. " 42

Clearly the Ports are nore akin to adm nistrative prosecutors
than to those who perform judicial or quasi-judicial functions.
The Ports function as policymkers who are authorized by state | aw
to establish the rates for pilotage into and out of the individual
ports. In establishing the pilotage rates, the Ports hear no
W tnesses (in ajudicial sense) and i ssue no findings or rulings on
factual or |egal questions. Thus, wunder Marshall, to avoid
judicial scrutiny of their individual port hearings, the Ports need
only act according to their public interests, within the confines
of the |aw and untainted by any substantial personal interest.

The burden of establishing a disqualifying interest on the

part of the Ports is on the Pilots.*® In this instance, a "port"

41 d. at 248.
421 d. at 249.
3Schwei ker v. McCure, 456 U.S. 188, 196 (1982).
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is anavigational district, anentity whose identity is inseparable
from the individuals who conprise the district. Thus, in
chal l enging the Ports' role as "adjudicator" over pilotage rates,
the Pilots of necessity challenge those individuals who are the
Ports. It is therefore the "interest" of those individuals that
determ nes the "interest" of the Ports. And, unless those natural
persons have a disqualifying interest, there is no disqualifying
interest on the part of the artificial or juridical person they
conprise, i.e., the Ports.

As noted above, the Pilots challenge the Ports' status as
"interested parties" but do not allege with particularity any
"disqualifying interest.” The Pilots offer no evidence that the
Ports were not acting according to their public interest in vetoing
the pilotage rate proposal. And our de novo review of the record
reveal s nothing to suggest that the Ports qua Ports cannot hold the
bal ance between the rol e of a deci si onnaker on behal f of the public
and the ports on the one hand and the Pilots' request for rate
i ncreases on the other.% W assune, in such balancing, that the
Ports, through their individual nenbers, recogni ze that shippingis
the lifeblood of the ports; that the Pilots are indispensable to
ship traffic; and that the pilotage rates are of vital inportance
to the Pilots. Likew se, we assune that the Ports are aware that
pilotage rates that are too loww || result in a dearth of pilots,

whereas rates that are too high will nake the Ports nonconpetitive.

44See Couch, 896 F.2d 78, 81 (5th Cir. 1990) (citing Aetna Life
Ins. Co., 475 U.S. at 822)).
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We surmse that in an effort to reconcile these two extrenes, the
Ports do in fact hold the bal ance on behalf of the public, seeking
a happy nmediumin which both the ports and the Pilots can co-exi st
and functi on.

We observe that the Pilots do not contend on appeal that the
Ports violated Texas law or that the Ports' decision to veto the
rate increase was notivated by any substantial personal interest.
And, as we noted above, our de novo review of the record reveals
not hi ng to suggest that there would have been any support for such
al l egations had they been presented. W conclude, therefore, that
the Pilots have failed to state any constitutional due process
violation based on a "disqualifying interest" of the Ports.
Accordingly, we hold that the district court erred as a matter of
law in granting summary judgnent in favor of the Pilots on the
basis of the Ports' interest.?®

2. Irrevocably d osed M nds

As we conclude that the Pilots' failed to allege a
constitutional violation based on a disqualifyinginterest, we need
not discuss the district court's specific conclusion that the
pecuniary interest of the Ports in the flow of vessels through
their ports rendered unconstitutional the Ports' power to veto the
pil otage rates. W do note, however, that, despite the fact that a
financial or personal interest could in sonme circunstances render
an adm nistrator's authority unconstitutional, the Ports' economc
interest in their respective ports is too renbte to violate the
constraints applicable to the financial or personal interests of
officials charged with prosecutorial or plaintiff-like functions.
See, e.qg., Marshall v. Jerrico, Inc., 446 U S. 238, 250-51 (1980)
(declining to define with precision what limts there nmay be on a
financial or personal interest of one who perforns prosecutorial
function, concluding that disqualifying interest alleged was too
renote to inpose bias); Hortonville Joint Sch. Dist. No. 1 v.
Hortonville Educ. Ass'n, 426 U S. 482, 491-92 (1976) (concl uding
t hat board nenbers did not have ki nd of personal or financial stake
in chall enged decision that m ght create a conflict).
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We al so conclude that the Pilots' inplicit allegation that the
Ports' "mnds" were irrevocably closed to the proposed pil otage
rates by having prejudged the facts of the rate-nmaking "dispute”
prior to adjudicating that sane "di spute" at their own proceedi ngs
is wthout merit. The contention that a tribunal S
unconstitutionally biased because it has prejudged the facts of a
particul ar dispute carries a nore difficult burden of persuasion
than a cl ai mbased on actual bias.* Allegations of bias based on
t he prejudgnent of the facts or outcone of a dispute generally stem
fromthe fact that an adm nistrative body or hearing officer has
dual roles of investigating and adjudicating disputes and
conplaints. In situations in which this type of bias is raised,
the honesty and integrity of those serving as adjudicators is
presuned. 4 In addition, "there is a presunption that those naking
decisions affecting the public are doing so in the public
interest."*® Thus, a party challenging this presunption of honesty
must convince the court that "under a realistic appraisal of
psychol ogi cal t endenci es and human weakness, conferring
i nvestigative and adj udi cati ve powers on t he sane i ndi vi dual s poses
such a risk of actual bias or prejudgnent that the practice nust be

forbidden if the guarantee of due process is to be adequately

W throw, 421 U. S. at 47

471d. ; United States v. Batson, 782 F.2d 1307, 1313 (5th Gir
1986), cert. denied, 477 U.S. 906 (1986).

“8Bakalis v. Golenbeski, 35 F.3d 318, 326 (7th Cir. 1994)
(enphasi s added).
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i mpl enent ed. " 4°

Al t hough courts have observed that an adm ni strati ve body t hat
has prejudged the facts or the outconme of a dispute cannot render
a decision that conports with due process,® we have held that we
w Il not infer bias when no evidence is presented to indicate that
a hearing officer's mnd was irrevocably closed.® Here, we are
satisfied that, even in light of the fact that the Ports attended
the Comm ssion hearing, presumably in firm opposition to the
pilotage rate increase, there still is nothing in the sunmary
judgnent record of this case to suggest that, at the subsequent
port proceedings, the Ports' mnds were irrevocably closed
regarding the rate increase.

| ndeed, the record supports just the opposite determ nation,
that the Ports' mnds were not irrevocably closed. The sunmary
j udgnent evidence reflects that the Ports permtted the Pilots to
present testinony and evidence in support of their proposal,
i ncl udi ng an opportunity for questions and answers. |n addition,

rather than veto the rate increase "on the spot" - as one m ght

POWthrow, 421 U.S. at 47

0See Bakalis, 35 F.3d at 326; Patrick v. MIller, 953 F.2d
1240, 1245 (10th Gr. 1992).

Sl1See, _e.q., DCP Farnms v. Yeutter, 957 F.2d 1183, 1188 (5th
Cr. 1992) (noting that even t hough appearance of bias was present,
standards governing adm nistrative proceedings are nore relaxed
t han those controlling judicial proceedings: "[a]n adm nistrative
decision wll be overturned only when the hearing officers' mndis
irrevocably closed or there was actual bias"), cert. denied, 113
S.C. 406 (1992); Batson, 782 F.2d at 1315 (concluding that
appel l ant presented no evidence indicating that hearing officer's
m nd was irrevocably closed or fromwhich to infer bias).
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expect from those whose mnds are irrevocably closed - the Ports
assi gned to board nenbers or nenbers of the ports' staffs the task
of studying the proposed rate increase, and instructed these
i ndividuals and commttees to address the issues relating to the
increase and to report back at the next neeting. On at |east one
occasion a representative of the Pilots net separately with a
representative of the Ports to discuss the Pilots' proposal.
Clearly, this evidence supports our determnation that there is no
credi bl e suggestion that the Ports had irreversibly prejudged the
facts to the extent that their m nds were permanently closed to the
issue of the rate increase or that the Ports' admnistrative
procedures posed an unacceptable risk of bias.?>
1]
CONCLUSI ON

Appel l ants assert on appeal that the district court erred in
failing to abstain from exercising its jurisdiction in this
di sput e. As we determine that abstention is not appropriate in
this case, we do not remand this issue to the district court to

consi der abstention, but instead hold that the district court did

*2See, e.qQ., Dell v. Board of Educ., TP High School Dist. 113,
32 F.3d 1053, 1067 (7th Cr. 1994) (relying on Roland, infra;
concluding that plaintiff-appellant failed to rebut presunption
that adm ni strative deci sionmaker had acted in a fair and i nparti al
manner by failing to allege a factual basis revealing bias or
prejudice); Roland M v. Concord School Comm, 910 F.2d 983, 997-98
(1st Cir. 1990) (concluding that record was barren of any credible
suggestion that hearing officer had prejudged facts when party
raising claimof bias was permtted to present evidence, exam ne
W t nesses, argue, and object, where objections were considered
fully and when rej ected were explained), cert. denied, 499 U S. 912
(1991).
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not err in exercising its properly invoked jurisdiction.

We hold further that the Pilots have failed to allege a due
process violation to support their challenge to Art. 8267(c)(5).
We are satisfied that there is no disqualifying interest affecting
the judgnent of the Ports regarding the pilotage rates. W are
equal ly satisfied that there is nothing to suggest that the Ports
had so prejudged the pilotage rate issue to the extent that they
were inpermssibly biased. W hold, therefore, that the district
court erred as matter of law in concluding that the Ports
"interest," in conbination with the statutory veto permtted by
Article 8267(C) (5), violates due process, and therefore erred in
striking the "veto" provision in that statute as unconstitutional.
Accordingly, we reverse and vacate the district court's order
granting summary judgnent in favor of the Pilots, and render
summary judgnent in favor of Appellants, dismssing the Pilots
action in this case.

REVERSED, VACATED, and RENDERED.

26



