IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40488
(Summary Cal endar)

SCOITY DUHON, ET AL.,
Plaintiffs-Appellants,

ver sus

UNI ON PACI FI C RESOURCES COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93-CVv-108)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.

This is a third party action brought by an oil rig enployee
and his wi fe against the devel oper and operator of the rig, Union
Paci fi ¢ Resources Conpany ("UPRC'). Plaintiff, Scotty Duhon, is a
Loui siana resident who was hired in Louisiana by Gey WlIf
Drilling, a Texas corporation which does business in Louisiana and
Texas. Gey WIf was under contract with UPRC to drill a well in
Texas. Duhon was injured in the course and scope of his enpl oynent
while working on this well. Thus, he was entitled to worker's
conpensation benefits wunder either Louisiana or Texas |aw.
Plaintiff received benefits under Loui siana' s worker's conpensati on
schene through Gey Wilf's carrier.

Scotty Duhon and his wi fe, Dawna Duhon, filed a third party
tort suit against UPRC. UPRCfiled athird party conpl ai nt agai nst
G ey WIf and The Gray | nsurance Conpany for defense and i ndemity.



Gey WIf and The Gray | nsurance Conpany i ntervened, asserting
their subrogation rights for worker's conpensati on benefits paidto
Duhon.

UPRC filed a notion for summary judgnent, claimng tort
imunity based on the statutory enployer doctrine in Louisiana's
wor ker's conpensation law.! The district court granted the notion,
and plaintiffs have appeal ed. Because we conclude that Loui siana
| aw applies to the dispute, the district court properly granted
summary judgnent in favor of UPRC

St andard of Revi ew

W review a district court's choice-of-1aws determ nati on de

novo. ArochemCorp. v. Wlom, Inc., 962 F.2d 496 (5th Cr. 1992);

Federal Deposit Insurance Corp. v. Mssingill, 24 F.3d 768 (5th

Cr. 1994).
Federal courts sitting in diversity nust apply the choi ce- of -

| aws provisions of the state in which they sit. Kl axon Co. V.

Stentor Elec. Mg. Co., Inc., 313 U S 487, 496 (1941). Thus, we

must apply Loui siana's choi ce-of -1 aws principles to determ ne which

state's substantive law w il apply.

Di scussi on

Loui si ana has a new set of choi ce-of-|aws provisions, codified
as Book IV to the Louisiana Cvil Code. These articles apply to

all actions filed after January 1, 1992. This suit was filed

1See La. R S. 23:1032



January 19, 1993. Thus, Book IV w Il apply to resolve the choice-
of -law i ssues in this case.

Plaintiffs submt that Louisiana Gvil Code art. 3544 governs
this case. Article 3544 provides a nechanical rule for choice-of -
| aw determnations in issues related to loss distribution and
financial protection. Statutes that provide imunity from suit,
such as La. R S. 23:1032, are appropriately classified as rul es of

| oss distribution or financial protection. Kennington v. H Blune

Johnson, Inc., 632 So.2d 883, 886 (La. App. 2d Cr. 1994). Thus,

art. 3544 is an appropriate starting point in our choice-of-|aws
analysis of this tort immunity/worker's conpensation issue. That
article provides, in relevant part:
| ssues pertaining to loss distribution and financial
protection are governed, as between a person injured by

an of fense or quasi-offense and t he person who caused t he
injury, by the | aw designated in the follow ng order:

(2) If, at the tinme of the injury, the injured
person and the person who caused the injury were
domciled in different states: (a) when both the injury
and the conduct that caused it occurred in one of those
states, by the law of that state;

In this case, Duhon, the injured person, is a domciliary of
Loui siana. For purposes of a choice-of-laws anal ysis under Book
|V, the "person"? who all egedly caused the injury, Union Pacific,
may be treated as a domciliary of either Delaware, its place of
i ncorporation, or Texas, the state of its principal place of

busi ness, whi chever is nost pertinent to the particular issue. La.

2Under Louisiana law, a corporation is a juridical person
La. Gv. C art. 24.



Cv. C art. 3518. In this case, Union Pacific clearly should be
treated as a domciliary of Texas. Accordingly, under the
mechanical rule of art. 3544, we would apply Texas |aw because
Texas is the domcile of one of the parties, and the injury and the
wrongful conduct occurred there. Plaintiffs contend that the
i nqui ry should end at article 3544, and that Texas | aw shoul d apply
to the case. Accordingly, UPRC would not be entitled to the
"statutory enployer" tort immunity afforded to it under Loui siana
I aw.

UPRC cont ends, and the district court agreed, that the choice-
of -1 aw anal ysi s does not begin and end with the rote application of
art. 3544 only. Article 3547 provides an "escape hatch" to be
used when the nmechanical rule of 3544 yields an incorrect result,
i.e., onethat is inconpatible with the principles of Article 3542,
infra, fromwhich these rules have been derived. See Comment to
La. Gv. C art. 3547.

Loui siana G vil Code article 3547 provides:

The | aw applicable under Articles 3543-3546 shal

not apply if, fromthe totality of the circunstances of

an exceptional case, it is clearly evident under the

principles of Article 3542, that the policies of another

state would be nore seriously inpaired if its |law were

not applied to the particular issue. In such event, the

| aw of the other state shall apply.

Loui siana Cvil Code article 3542, in turn, states:

Except as otherwi se providedinthis Title, an issue

of delictual® or quasi-delictual obligations is governed
by the law of the state whose policies would be nost

3Louisiana is a civil law jurisdiction: the civilian term
"delictual obligation" neans a tort obligation.
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seriously inpaired if its law were not applied to that
i ssue.

That state is determ ned by evaluating the strength

and pertinence of the relevant policies of the involved

states in the light of: (1) the pertinent contacts of

each state to the parties and the events giving rise to

the dispute, including the place of conduct and injury,

the dom cil e, habitual residence, or place of business of

the parties, and the state in which the relationship, if

any, between the parties was centered; and (2) the

policies referred to in Article 3515, as well as the

policies of deterring wongful conduct and of repairing

t he consequences of injurious acts.

Thus, the issue is whether this is an "excepti onal case" which
warrants the application of art. 3547 over art. 3544. Appellants
assert that this is not an exceptional case, and that the district
court erred in applying article 3547. Appel l ants wurge the
application of Texas law.  Appellants point out that they should
not be bound to the application of Louisiana | aw because t hey never
"elected" to receive worker's conpensation benefits under
Loui siana's worker's conpensation schenme: Gey WIf's arrangenent
Wth its conpensation carrier just happened to provi de for paynent
under Loui siana's schene.

This case presents exactly the sane scenario as a case
recently decided by this Court. Accordingly, we are persuaded to

follow it. Carriere v. Chandel eur Energy Corp., 94-40119, (5th

Cr. Dec. 9, 1994) (unpublished opinion, attached for the parties

reference), held that art. 3547 applied instead of art. 3544 in a
third party action where the plaintiff received worker's
conpensation benefits under Louisiana' s conpensation schene and
thereafter sued his statutory enployer, a Texas domciliary, in
Loui si ana. Accordingly, this Court in Carriere determ ned that

5



such a factual scenario constituted an exceptional case and applied
Loui siana law to the dispute, thereby affording tort immnity to
the statutory enployer. W consider these facts indistinguishable
from Carriere; therefore, we do not do an interest analysis
conparing the interests of Texas and Louisiana in this case.
Carriere held that facts such as these constitute an exceptional
case under art. 3547, dictating the application of Louisiana |aw.
The sane result is in order here.

Under art. 3547, Louisiana |law would seemto apply in this
case because the plaintiffs are Loui siana citizens, Duhon was hired
in Louisiana by G ey WIf, suit was filed in Louisiana, and Duhon
received worker's conpensation benefits in accordance wth
Loui siana's worker's conpensati on schene. Under Loui siana | aw,
UPRC qual ifies as Duhon's statutory enployer and coul d have been
forced to pay worker's conpensati on benefits to himhad Gey WlIf
failed to do so. Because Louisiana |aw inposes this burden on
statutory enployers such as UPRC to provide conpensation benefits
to statutory enployees hired in Louisiana, no natter where they are
injured, it is reasonable that they should be entitled to the
corollary benefit of tort immunity.

Appel lants' final argunment is that UPRC is not Duhon's
statutory enployer. W reject this argunent as well. Under La.
R S. 23:1061, when a "principal" engages a contractor to perform
work that is a part of the principal's trade, business, or
occupation, the principal is liable to pay conpensation benefits to

any injured enployee of the contractor. A worker is performng



work that is within the trade, business, or occupation of the
princi pal whenever the work done by the enployee is essential to

the principal's business. Maddox v. Baker Gl Tools, Inc., 77

F. Supp. 419 (E. D. La. 1991). Plaintiff was a floorhand whose
activities were essential and integral tothe drilling of the well,
which is an essential part of UPRC s business of exploring and
produci ng oil and gas. Thus, the district court properly concl uded
that under La. R S. 23:1061, based on undi sputed facts, UPRC was
Duhon's "statutory enployer." Provisions in the drilling contract
between G ey WIf and UPRC which state that the enpl oyees of Gey
WIf were not to be considered enployees of UPRC are inapposite.
The parties could not by their contract contravene the statutory
duty i nposed upon UPRC to provide worker's conpensation benefits to
its "statutory enpl oyees."

Concl usi on

The district court properly concluded that UPRC was Duhon's
statutory enpl oyer under Louisiana law. Thus, UPRCis entitled to
tort inmunity. The district court's grant of UPRC s notion for

summary judgnent is AFFI RVED.



