IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40453

MEDI CAL & BUSI NESS FACI LI Tl ES,
LTD., CGERALD STEVENS, TAX MATTERS
PARTNER,
Peti ti oner- Appel | ant,

ver sus

COWM SSI ONER OF | NTERNAL REVENUE,
Respondent - Appel | ee.

No. 94-40527

MEDI CAL & BUSI NESS FACI LI TI ES,
LTD., PHILLIP S. BROCKS,
TAX MATTER PARTNER,
Peti ti oner- Appel | ee,

ver sus
COMM SSI ONER OF | NTERNAL REVENUE,

Respondent - Appel | ant .

Appeals fromthe United States Tax Court

(July 25, 1995)
Bef ore REYNALDO G GARZA, HI GA NBOTHAM and PARKER, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:
A general partner of Medical & Business Facilities, Ltd.
signed consent forns for tax years 1983 through 1986, agreeing to

extend the period of limtations during which the Internal Revenue



Service could assess a deficiency. MBFL is now arguing that the
general partner was not authorized to execute the consents and the
| RS's assessnent is tine barred. We agree and reverse the Tax

Court's finding in favor of the Conm ssioner.

l.

Medi cal & Business Facilities, Ltd. was a partnershi p engaged
in the business of buying nedical assets and | easing those assets
to nmedical enterprises. The partnership was initially formed by
Cerald Stevens and Janes Wllie in 1980 as a general partnership.
In 1981, additional partners were admtted and an anendnent to the
partnership agreenent was filed wth the State of Louisiana,
registering the partnership as a partnership in comendam A
partnership in comendam is simlar to a comon law |limted
partnership. See La. Cv. Code Ann. art. 2837 (West 1994).

The anmended partnership agreenent vested managenent and
control of the business in a nmanaging general partner and a
managenent committee that was nade up of the firmis general
part ners. The managing general partner and the managenent
commttee were to act collectively on all decisions with respect to
t he managenent and control of the business, and their actions were
bi ndi ng on the partnership and all of the partners. GCerald Stevens
was the nanagi ng general partner and owned the |argest single
profit interest in NMBFL.

In Septenber 1982, Stevens noved to California. Phillip

Brooks, a general partner, was appointed the assistant managi ng



general partner. H's responsibility was to carry on the
partnership's business activities in Stevens' absence. Br ooks
resigned fromthis position on June 25, 1983, although he remai ned
a nenber of the managenent committee. In June 1983, Stevens
resi gned as nmanagi ng general partner.

I n 1983, Brooks prepared a second anendnent to the partnership
agreenent. This anendnent purported to vest nanagenent and control
of the business in a managenent conmttee consisting of five
general partners. Although the anendnent | acked the signatures of
sone of the general and limted partners, it was filed with the
State of Louisiana on January 28, 1986 and MBFL operated under the
new managenent structure. Brooks was one of the five nenbers of
the firm s new managenent comnmttee. The commttee hired Al bert J.
Derbes, 111, a tax lawer and certified public accountant, to act
as manager of the partnership.

St evens executed the partnership's tax information return for
1983, and Brooks executed the 1984, 1985, and 1986 returns. I'n
1985, the IRS discovered that MBFL had clained too high a
depreci ati on deduction for tax years 1983, 1984, and 1985. On My
6, 1985, IRS agent Joette Pfeiffer contacted the accountant who
prepared MBFL's 1983 tax return to find out who was MBFL's tax
matters partner for 1983. The accountant contacted Derbes, who
informed Pfeiffer that Brooks was the TP

On April 8, 1986, Pfeiffer net with Derbes and Brooks. During
that neeting, Brooks executed a form authorizing Derbes to

represent MBFL before the IRS. Pfeiffer al so asked Derbes to have



the partnership's TMP execute a formconsenting to the extension of
time to assess tax. Brooks indicated that he was not certain
whet her he coul d execute the form because he did not know which
partner was going to act as MBFL's TMP. Pfeiffer then inforned
Derbes and Brooks that if the partnership failed to designate a
TMP, the IRS woul d designate one for it. Derbes and Brooks |eft
the room and Pfeiffer inspected MFL's books and records,
i ncluding the original and anended partnership agreenents. Before
Pfeiffer left that day, Derbes produced a consent signed by Brooks
extending the limtations period for the 1983 tax year to Decenber
31, 1987. Bot h Derbes and Brooks believed that Brooks had the
authority to sign the consent.

Over the next few years, Brooks executed consents further
extending the limtations period for tax years 1983 t hrough 1986.
On each form Brooks signed on the |line designated for the TWMP.!
Brooks executed the consents in an effort to gain time to
substanti ate the deductions and avoid i nvol venent in a conplicated
tax dispute at a tinme of severe financial difficulty for the
part ner shi p.

On June 28, 1991, Derbes filed a Freedom of Information Act
request with the I RS, seeking docunents pertaining to MBFL's tax
years 1983 through 1986. One of the docunents that the IRS

produced was a nenorandum prepared in July 1989 by an attorney at

. On a few of the fornms, Brooks signed his nanme in the
space | abelled "Authorized Representative.” In those instances,
however, Brooks' nanme was typed directly above his signature in the
space |l abelled "Tax Matters Partner."”
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the IRS. The nmenorandum questioned the validity of the consents
executed by Brooks for tax years 1983, 1984, and 1985, concl udi ng
that Brooks had not been properly designated as the TMP and,
accordingly, |acked the authority to execute the consents.

On August 15, 1991, MBFL filed a protest with the IRS,
claimng that the period of limtations for assessnent had expired
for tax years 1983, 1984, and 1985 because Brooks | acked the
authority to execute the consent fornms extending the period of
[imtations. On Decenber 26, 1991, the Conm ssioner nail ed notices
of final partnership admnistrative adjustnent for years 1983
through 1986. MBFL filed a petition in the Tax Court contesting
the adjustnments on their nerits and on the basis that the period of
limtations had expired for years 1983 through 1985. MBFL
subsequently conceded the nerits of the adjustnents, |eaving only
the issue of whether the adjustnments were barred by limtations.
On May 17, 1993, the Tax Court held a trial. On January 31, 1994,
the Tax Court ruled that the consents executed by Brooks were
effective and, therefore, the period of [imtations for tax years
1983, 1984, and 1985 had not expired. MBFL filed a tinely notice

of appeal .

.
The statutory period for assessing any i ncone tax attri butable
to partnership itens for a partnership's tax year expires three
years after the partnership files its partnership information

return or three years after the last day for filing such return



whi chever is l|ater. |.R C. 8§ 6229(a). Section 6229(b)(1)(B),
however, permts extension of that tinme "with respect to all
partners, by an agreenent entered into by the Secretary and t he tax
matters partner (or any other person authorized by the partnership
in witing to enter into such an agreenent)." The parties both
agree that for the periods relevant to this appeal, Brooks was not
the TMP. See id. 8 6231(a)(7) (defining TMP). Thus, the issue is
whet her the partnership authorized Brooks in witing to execute the
consents. Wile there was no specific agreenent authorizi ng Brooks
to execute the consents, the Tax Court concluded that MBFL's
partnership agreenent provided the requisite witing and that
Brooks' authority under that agreenent enconpassed execution of the
consents. W disagree.

We first consider whether Brooks' status as a general partner
in MBFL vested him with either actual or apparent authority to
execute the consents extending the limtations period. Second, we
address the Conm ssioner's argunent that MBFL shoul d be estopped
fromdisclai mng Brooks' authority as the TM.

A

In order to vest Brooks with actual authority to sign the
consents, the partnership had to have executed a docunent providi ng
Brooks with that authority. [|.R C 8§ 6229(b)(1)(B). A nunber of
Tax Court cases have held that a partnership agreenent is a

sufficient witing under § 6229(b)(1)(B). See (Ceorgetown

PetroleumEdith Forrest v. Commssioner, 67 T.C M (CCH) 1952

(1994); lowa Investors Baker v. Conm ssioner, 64 T.C M (CCH 611




(1992); Canbridge Research & Dev. G oup v. Conm ssioner, 97 T.C

287 (1991). In the above cases, however, the partnership
agreenents expressly granted the general partners broad authority

to act for the partnership. In lowa Investors, for exanple, the

partner that signed the consents had the authority to manage al
partnership affairs, including . . . tax services . . . on behalf
of the partnership to individual partners.'" 64 T.C M 611.

Simlarly, in Canbridge Research, the general partners, one of whom

signed the contested consent, were authorized to manage and
conduct the Partnership business. They may, for the furtherance of
t he busi ness of the Partnership, borrow or |Iend noney and pl edge,
nmortgage, sell, assign, license or otherw se di spose of any or al

of the Partnership property and in general take any action or do

anything in furtherance of the partnership business.'"™ 97 T.C. at

289 (enphasis added by Tax Court). Finally, in Georgetown

Petroleum the partnership agreenent authorized the general
partner, who executed the consent form "to make such tax el ections
and determ nations as appear to be appropriate, and grant[ed] the
general partner exclusive managenent and control of the business of
the Partnership.” 67 T.C M 1952.

MBFL' s partnershi p agreenent, by contrast, does not contain a
broad grant of authority to any individual general partner.
| ndeed, there was significant trial testinony that general partners
were not permtted individually to make decisions binding on the
part ner shi p. Section 2.01 of the first anendnent to the

partnership agreenent states:



The overall managenent and control of the business and
affairs of the Partnership shall be vested in the Mnagi ng
Ceneral Partner and t he Managenent Conmi ttee consisting of the
Managi ng General Partner and the General Partners, all of whom
will be collectively referred to as "The Managenent". The
Managenent wi || act collectively on all decisions with respect
to the managenent and control of the Partnership and their
actions shall be binding on the Partnership and all Partners
provi ded that they act within the scope of their authority as
granted by these partnership articles.

Bel ow, MBFL argued that because the only way in which the
general partners were authorized to act was collectively and
because Brooks' signing of the consents did not neet this
requi renent, the consents were invalid. The Tax Court disagreed.
It read section 2.01 in conjunction with Article VII of the
partnership agreenent and with Loui siana | aw. Under Loui siana | aw,
a general partner is a mandatary and nmay bind the partnership for
actions taken within the ordinary course of business. La. Cv.
Code Ann. art. 2814 (West 1994). Article VII of the partnership
agreenent restricts the authority of MBFL's general partners.
Under that article, a general partner may not, w thout the approval
of the managenent:

(a) Assign, transfer, pledge, conprom se, or rel ease any
of its clains or debts, except upon paynent in full, or
arbitrate or consent to arbitration of any of its disputes or
controversy;

(b) Borrow noney in the Partnership nanme or use
collateral owned by the Partnership as security for |oans
except as provided in Article Il Section 2.01 hereof;

(c) Lease or nortgage any Partnership real estate or
interest therein or enter into any contract for such purposes.

The Tax Court concluded that since Article VII of the
partnership agreenent restricted a general partner's nmandatary
aut hority under only three circunstances, section 2.01's coll ective
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deci si on maki ng mandate applied only to those three circunstances.
If this is true, then section 2.01 cannot be the source in the
partnership agreenent of a grant of general authority to an
i ndi vi dual general partner for matters outsi de the scope of Article
VI,

Even if we were to disagree with the Tax Court and adopt the
view that section 2.01 applied to decisions beyond the scope of
Article VI1, the partnership agreenent still could not be read as
granting broad authority to any single general partner. Under this
view, section 2.01 would instead require collective deci sion nmaking
for all decisions concerning the "managenent and control of the
busi ness and affairs of the Partnership."?

The only remaining source of actual authority that would
permt Brooks, as a general partner, to bind the partnership is
found in article 2814 of the Louisiana Cvil Code. This provision
grants agency authority to general partners acting in the ordinary
course of the partnership's business. A statute, however, is not

a sufficient witten authorization. See |.R C. 8 6229(b)(1)(B)

2 The foregoing analysis would not change if the second
anendnent to the partnership agreenent were found to be valid. The
second anmendnent does not purport to amend Article VII; nor does it

broadly grant authority to any single general partner:

The overall managenent and control of the business and
affairs of the Partnership shall be vested in the Managenent
Comm ttee conprised of five (5) Ceneral Partners serving one

(1) year terns. The Mnagenent Conmmttee wll act
collectively on all decisions wth respect to the managenent
and control of the Partnership and its actions shall be

bi ndi ng on the Partnership and all Partners provided that they
act within the scope of their authority as granted by these
partnership articles.



(consent may be executed by "any other person authorized by the

partnership in witing to enter into such an agreenent") (enphasis

added) .
B

The Tax Court held that Louisiana |aw "enpower[s] every
general partner of a Louisiana partnership with the authority to
bind the partnership when dealing with a third party in all
transactions (other than those transactions involving the
alienation, |ease, or encunbrance of the partnership i movables),
where a partner nakes a nmanifestation of his authority to bind the
partnership and the third party relies, in good faith, on the
partner's purported authority.” W find this reliance on Brooks
apparent authority to be unavailing.

When a person other than the partnership's TMP i s executing a
consent to extend the limtations period, 8§ 6229(b)(1)(B) requires
that person to be authorized in witing by the partnership to
execute the consent. As discussed above, the partnership agreenent
does not vest Brooks with actual authority to sign the consents.
Nor do we find in the record any witten docunent by the
partnership that would vest Brooks with the apparent authority to
execute the consents. See Restatenent (Second) of Agency 8 8 cnmt
a (1958) ("Apparent authority results froma manifestation by a
person that another is his agent, the manifestation being nade to
a third person and not, as when [actual] authority is created, to

the agent."); see also Independent Fire Ins. Co. v. Able Mwving &
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Storage Co., 650 So. 2d 750, 752 (La. 1995) (applying Restatenent

(Second) of Agency § 8).
C

For the first time on appeal, the Conm ssioner contends that
MBFL is estopped from arguing that Brooks was not its TP In
order for equitable estoppel to apply, the governnent nust show
t hat MBFL was aware of the facts, that MBFL i ntended the I RS to act
on its representation that Brooks was the TMP, that the governnent
did not know of the facts, and that the governnent reasonably
relied on MBFL's representations to its substantial detrinent. See

Keado v. United States, 853 F.2d 1209, 1217-18 (5th Gr. 1988)

(quoting Moody v. United States, 783 F.2d 1244, 1246 (5th CGr.

1986) ) .

Section 6231(a)(7), in relevant part, provides that "[t]he
[ TMP] of any partnershipis . . . the general partner designated as
the tax matters partner as provided in regulations."? The
regul ati ons, promulgated March 5, 1987, provide that the TMP is
desi gnat ed when, anong other things, a designation is filed with
the IRS. See Treas. Reg. 8 301.6231(a)(7)-1T (if designation is
made at the tine returnis filed, designation is on or attached to
the partnership return; otherw se, statenent designating TMP is
filed at the service center in which the partnership return was

filed).

3 The parties stipulated that Gerald Stevens was the
| argest sharehol der. Thus, the I RS could not have been rel ying on
the statutory provision that states that in the absence of a
designation, the partner with the |argest profits interest is the
TMP. See |.R C. 8§ 6231(a)(7)(B)
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Because any designation of a TMP would be filed with the IRS
itself, the RS cannot reasonably rely on the representations of a

third party as to the identity of a TM. Cf. Herrington v.

Commi ssi oner, 854 F.2d 755, 758 (5th Cr. 1988) (duty of taxpayer

to report consistently "does not apply when the inconsistency
concerns a pure question of law and both the taxpayer and the

Comm ssi oner had equal access to the facts"), cert. denied, 490

U S 1065 (1989); see also Lews v. Conm ssioner, 18 F.3d 20, 26

(st Cir. 1994) ("[T]he msstatenent nust be one on which the

governnent reasonably relied.") (enphasis added). Thus, the

Comm ssioner's estoppel argunent applies to only one of the
consents executed by Brooks. On April 8, 1986, Brooks executed a
consent for the tax year 1983. At that tinme, there was no
regul ation dictating the way in which a partnership designated its
TMP. The fact that estoppel applies to that consent, however, does
not change the result in this case. The 1986 consent nerely
extended the [imtations period to Decenber 31, 1987 for tax year
1983. Subsequent consents extended that period to Decenber 31,
1991. The final partnership adm nistrative adjustnent was issued
on Decenber 26, 1991, far beyond the valid consent's extension

dat e.

L1l
The final issue in this appeal was rai sed by the Conm ssi oner
and is not contested by the parties. The assessnents for 1983,

1984, and 1985 involve reduction of clained depreciation
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deductions. In 1986, MBFL sold its assets and based its report of
|l ong-termcapital gains on the pre-assessnent bases of the assets.
When the Tax Court found that the statute of limtations had not
run and that the assessnents were permtted, it also found that
MBFL had concomtantly lower long-term capital gains and was
entitled to a reduction in its 1986 tax liability. Because we
conclude that the assessnents are barred, MBFL's cl ai med
depreci ati on deductions do not change, the bases of MBFL's assets
do not change, and any long-termcapital gain treatnment resulting

fromthe sale of those assets does not change.
| V.

For the foregoi ng reasons, we REVERSE t he judgnent of the Tax
Court and RENDER j udgnent for MBFL.
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