United States Court of Appeals,
Fifth Grcuit.
No. 94-40440.
Yassi n Hassan HUSSEI N, Petitioner,
V.
| MM GRATI ON AND NATURALI ZATI ON SERVI CE, Respondent.
Aug. 17, 1995.

Petition for Review of an Oder of the Board of Immgration
Appeal s.

Before POLITZ, Chief Judge, EMLIO M GARZA and STEWART, Circuit
Judges.

EMLIOM GARZA, Crcuit Judge:

The Imm gration and Naturalization Service ("INS") initiated
deportation proceedi ngs agai nst Yassi n Hassan Hussein, a citizen of
Egypt and, at the tinme, a |lawful permanent resident ("LPR'). An
immgration judge ("1J") ordered Hussein deported, and he appeal ed
to the Board of Immgration Appeals ("BIA"). The Bl A dism ssed his
appeal, and Hussein petitions this Court for review of the BIA's
dismssal. W deny his petition.

I

Hussein began residing in the United States wunlawfully
sonetinme before January 1, 1982. He has continued to reside in the
United States since that tine. On Decenber 10, 1988, Hussein
obt ai ned | awf ul permanent resident ("LPR') status under the amesty

provisions of the Inmmgration Reform and Control Act ("IRCA"), 8



US C § 1255a (1994).! Hussein was subsequently convicted of
theft, theft by check, and injury to a child, and the INSinitiated
deportation proceedi ngs agai nst him
At his deportation hearing, Hussein conceded deportability

and sought to apply for a waiver of deportation under section
212(c) of the Immgration and Nationality Act ("INA"), 8 U S.C. 8§
1182(c) (1994). Section 212(c) provides:

Aliens lawfully admtted for permanent residence who

tenmporarily proceeded abroad voluntarily and not under an

order of deportation, and who are returning to a | awf ul

unrel i nqui shed domcile of seven consecutive years, nmay be

admtted in the discretion of the Attorney General w thout

regard to the provisions of subsection (a) of this section.!?
8 US. C 8§ 1182(c). Although by its terns, section 212(c) applies
to the adm ssion of aliens returning to the United States after a
tenporary departure, we have interpreted it to apply to LPR s who
face deportation. See Prichard-Grizav. |I.NS., 978 F. 2d 219, 222
(5th Gr.1992) (citing Ghassan v. |I.N. S., 972 F. 2d 631, 633-34 &n
2 (5th Cir.1992), cert. denied, --- U S ----, 113 S.C. 1412, 122

L.Ed.2d 783 (1993)).%® This neans that if an alien neets the

1'n pertinent part, | RCA provided for the adjustnent from
illegal status to | awful permanent residence for aliens who could
prove, inter alia, that they had resided in the United States
illegally since sonetine before January 1, 1982, through the date
on which they filed an application for LPR status. 8 U S.C. 8§
1255a(a)(2)(A). An alien who net the statutory requirenents
under 8§ 1255a(a) was granted | awful tenporary residence, which
coul d subsequently be adjusted to | awful pernmanent residence.

See 8 U . S.C. § 1255a(b).

2Subsection (a) designates classes of excludable aliens
based on health, crimnal, security, and other grounds. See 8
U S C § 1182(a).

W explained the origin of this extension in Ghassan:



criteria of section 212(c), that is, if he has attained |awful
per manent residence and has nmaintained a "lawful unrelinquished
domcile of seven consecutive years," he is eligible to apply for
a waiver of deportation. The decision to grant a waiver of
deportation remains within the discretion of the Attorney Ceneral.
8 U.S.C. § 1182(c).

The 1J pretermtted Hussein's application for section 212(c)
relief on the grounds that Hussein was ineligible for such a
waiver. The |J applied the BIA' s longstanding interpretation of
section 212(c), which equates "l awful unrelinquished domcile" with
| awf ul pernmanent residence,* and she held that because Hussein had
becone a | awful permanent resident on Decenber 10, 1988, he could
not establish that he had maintained a |awful unrelinquished
domcile for seven consecutive years.

Hussei n appealed the 1J's decision to the Bl A, challenging the

By its terns the statute seens to apply only to aliens
who tenporarily left the country voluntarily, but the
Second Circuit has held that the Equal Protection

Cl ause forbids distinguishing between aliens who
briefly left and reentered the country and are facing
deportation proceedi ngs and those who have not |eft and
are being deported. See Francis v. INS, 532 F.2d 268,
272-73 (2d Cr.1976). The BIA applies the Second
Circuit's ruling nationwi de. See Ashby v. INS, 961
F.2d 555, 557 n. 2 (5th Cr.1992); WMantell v. United
States Dep't of Justice, 798 F.2d 124, 125 (5th
Cir.1986).

Ghassan, 972 F.2d at 633-64 n. 2.

‘See Matter of Anwo, 16 |I. & N. Dec. 293 (B.I.A 1977)
(hol di ng that seven-year period in § 212(c) begins to run only
when alien attains |awful permanent resident status); accord
Matter of Kim 17 I. & N Dec. 144 B.1.A 1979); WMatter of S, 5
. & N Dec. 516 (B.1.A 1953).



IJ's interpretation of section 212(c) and arguing that his | awful
domcile in the United States began on Novenber 6, 1986, the
effective date of IRCA. The BIA affirned the 1J's interpretation
of section 212(c) and dism ssed Hussein's appeal, rendering his
deportation order final. Hussein now petitions this Court for
review of the BIA's decision, arguing that the BIA and 1J
erroneously interpreted section 212(c).
I

Hussein argues that the BIA erroneously interpreted section
212(c) of the I NA by equating "lawful unrelinquished domcile" with
| awf ul permanent residence. The Attorney General argues that

because 8§ 212(c) is anbiguous, the BIA's interpretationis entitled

to deference under Chevron U.S. A, Inc. v. Natural Resources
Def ense Council, Inc., 467 U. S. 837, 104 S.C. 2778, 81 L. Ed. 2d 694
(1984).°

Prior to the enactnent of IRCA, the circuit courts of appeals
were split over the validity of the BIA's interpretation of the
seven-year domcile requirenent of section 212(c). The Fourth

Circuit and the Ninth Circuit deferred to the BIA' s interpretation

5l'n Chevron, "the Suprene Court established a two-step
met hod for judicial review of an agency's interpretation of a
statute that it admnisters.” Mssissippi Poultry Ass'n, Inc. v.
Madi gan, 31 F.3d 293, 299 (5th G r.1994) (en banc). First,
courts "use "traditional tools of statutory construction' to
ascertain whether "Congress has directly spoken to the precise
gquestion at issue.' " Id. (quoting Chevron, 467 U S. at 842-43 &
n. 9, 104 SSC. at 2781 &n. 9). "If, but only if, the |anguage
of the statute is determ ned to be either anbi guous or silent on
the particular issue is the reviewing court to proceed to the
second Chevron inquiry: "whether the agency's answer is based on
a perm ssible construction of the statute.' " Id. (quoting
Chevron, 467 U S. at 843, 104 S. . at 2782).

4



of § 212(c), see Chiravacharadhi kul v. I.N. S., 645 F. 2d 248, 250-51
(4th Cr.), cert. denied, 454 U. S. 893, 102 S.C. 389, 70 L.Ed.2d
207 (1981); Castillo-Felix v. I.N S., 601 F.2d 459, 464-67 (9th
Cir.1979), and the Second Circuit rejected the BIA' s interpretation
as inconsistent with congressional intent, as evidenced by the
pl ai n | anguage of the statute and its legislative history. See Lok
v. I.N.S., 548 F.2d 37, 40-41 (2d G r.1977). Since the enactnent
of IRCA, the Ninth GCrcuit has |imted its holding in Castillo-
Felix and held that an alien who gains LPR status under |RCA s
amesty provisions establishes awful domcile as of the date of
his or her application for tenporary resident status. See Robles
v. |I.N S, 58 F.3d 1355, 1360-61 (9th Cr.1995). The Fourth
Circuit has not revisited its holding in Chiravacharadhi kul since
t he enactment of | RCA

In Castellon-Contreras v. |.N.S., 45 F.3d 149 (7th Cr.1995),
the Seventh Circuit joined the Second Circuit's positionin Lok and
held that the BIA's interpretation of section 212(c) is
i nconsistent with the plain | anguage of the statute. 1d. at 153.
The Seventh G rcuit held that the term"domcile" should be given
its comon | aw neani ng and defined "lawful domcile" with reference
to the legality of an alien's status and his "intent to remain."
ld. The court stated that an alien who gai ned LPR status would be
considered lawfully domciled in the United States begi nning on the
date of his application for tenporary resident status. I1d. at 154;
accord Robles, 58 F.3d at 1360-61. However, because the court

determ ned that the petitioner in Castellon-Contreras could not



have applied for an adjustnent to tenporary resident status nore
than seven years before his deportation order becane final, it
affirmed the BIA' s determnation that he was ineligible for a
section 212(c) waiver. Castellon-Contreras, 45 F.3d at 154.°

This Court, like the D.C., Third, and Eleventh G rcuits, has
noted the split inthe circuits but has neither rejected nor upheld
the BIA' s interpretation. See, e.g., Madrid-Tavarez v. I.N. S., 999
F.2d 111, 112-13 (5th G r.1993) (noting circuit split but declining
to decide issue because alien entered country illegally w thout
immgrant visa and therefore had no legal status and could not
est abl i sh [ awf ul domcile even under Second Circuit's
interpretation of section 212(c) in Lok ); Gahamv. |I.NS., 998
F.2d 194, 195-96 (3d G r.1993) (sane, holding that alien could not
establish lawful domcile during tine spent as noninm grant
tenporary worker); Melian v. I.N S., 987 F.2d 1521, 1524-25 (11lth
Cir.1993) (sanme, holding that alien could not establish |awful
domcile during tinme spent on tenporary tourist visa); Anwo V.
I.N.S., 607 F.2d 435, 437 (D.C.Gr.1979) (sane, holding that alien
could not establish |awful domcile during tine spent on tenporary
student visa).

Thus, no circuit has upheld the BIA's view that an alien who
attains LPR status through I RCA's ammesty provisions does not

becone lawful ly domciled until he attains LPR status. |ndeed, the

6See al so Avelar-Cruz v. INS, 58 F.3d 338, 341 (7th
r.1995) (reversing Bl A decision and hol ding that alien "becane
a lawful domciliary on [the date on which] he becane a | awf ul
tenporary resident under | RCA' s amesty provisions").

6



only two courts that have addressed the validity of the BIAs
restrictive view of section 212(c) as it applies to aliens granted
ammesty under | RCA have rejected it. See Castellon-Contreras, 45
F.3d at 153-54; Robl es, 58 F.3d at 1360-61. The only circuit
authority general ly supporting t he Bl A's position IS
Chi ravacharadhi kul v. [I.N. S., 645 F.2d 248 (4th Cr.1981), a
pre-1 RCA case that the Fourth Crcuit has neither revisited since
t he passage of | RCA nor applied to an alien who attained LPR status
t hrough I RCA's ammesty provi si ons.

We do not reach the validity of the BIA's interpretation of
section 212(c) in this case, however, because even if we assune
that "lawful domcile" is not |imted to Ilawful pernmanent
resi dence, Hussein has not established that he maintained a | awf ul
domcile in the United States for seven years preceding his
deportation.’

Hussei n applied for and recei ved tenporary and t hen per nanent
resident status under the ammesty provisions of IRCA, 8 US. C 8§
1255a. Under I RCA, the earliest date that Hussein could have
applied for tenporary residency was May 5, 1987. See 8 U.S.C. 8§
1255a(a) (1) (A) (establishing application period as beginning on
date designated by Attorney General); 8 CF.R 8§ 245a.2(a)(1)
(1995) (designating May 5, 1987 as beginning date for amnesty

application period). Therefore, the earliest date his [|awful

‘Conpare Madrid-Tavarez v. |I.N.S., 999 F.2d at 112 (not
reaching statutory interpretation question because petitioner
coul d not establish lawful domcile under Lok during tine spent
as illegal alien).



tenporary resident status could have becone effective was My 5,
1987. See 8 CF.R 8 245a.2(s) (providing that status of alien
whose application for tenporary residency is approved shall be
adjusted to lawful tenporary residence as of filing date of
application). However, Hussein's deportation becane final on Apri
22, 1994, less than seven years later.® Consequently, even
assum ng Hussein's status had been adjusted to |awful tenporary
resident on the earliest possible day, May 5, 1987, he woul d not be
eligible for a waiver of deportation under section 212(c).°
Hussein argues that he becane a lawful domciliary on the
date that | RCA becanme effective, Novenber 6, 1986, because after
that date the INS could not freely deport him See 8 U S.C. 8§
1255a(e) (1). Under section 1255a(e), titled "tenporary stay of
deportation and work authorization for certain applicants,” an
alien who was apprehended before the beginning of the ammesty
application period and who established "a prinma facie case of

eligibility to have his status adjusted under subsection (a)...."

8Hussei n's deportation becane final, and his | awful
per manent resident status ended, on April 22, 1994, because that
is the date on which the Bl A dism ssed Hussein's appeal of the
| J's order of deportation. See Prichard-Criza v. |I.N S, 978
F.2d 219, 223 (5th G r.1992) (holding that alien's deportation
becane final, and his | awful permanent residence ended, on date
Bl A dismssed alien's appeal of 1J's order of deportation);
Rivera v. I.N S, 810 F.2d 540, 541-42 (5th C r.1987) (hol ding
that alien's deportation becane final, and his | awful permnent
resi dence ended, on date BIA affirned 1J's order of deportation);
accord Castellon-Contreras, 45 F.3d at 155 & n. 8.

Because Hussein would not be eligible for a § 212(c) wai ver
even assum ng he applied on the first possible date for amesty,
we need not, as Hussein argues we nust, remand for a factual
determ nation of when he actually applied for and received | awf ul
tenporary and pernmanent resident status.
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was not deportable and was entitled to an authorization to work.
8 US C 8§ 1255a(e)(1). Hussein argues that because of this
limtation on his deportability, he resided in the United States
“under color of law' and with the "incidents of |lawful domcile"
begi nning on the effective date of IRCA. However, we agree with

the Seventh Circuit, which rejected an identical <claim in

Castellon-Contreras, that IRCA's I[imtation on an illegal alien's
deportability did not change the alien's previously illegal status
into a lawful status. Castel lon-Contreras, 45 F.3d at 154.

"Rather, in order to gain LPR status under IRCA, [the alien] had to
establish that frombefore soneti ne before January 1, 1982, he "has
resided continuously in the United States in an unlawful status
since such date and through the date the applicationis filed under
this subsection.' " ld. (quoting 8 U S.C. 8 1255a(a)(2)(A)).*¥®
Because under IRCA itself, an alien retains his illegal status at
| east until he files an application for amesty under 8§ 1255a(a),
we reject Hussein's argunent that he becanme lawfully domciled in

the United States on the effective date of IRCA.** Therefore

10The Seventh Circuit is the only court to have addressed
the argunent that the effective date of I RCA started the
seven-year clock

I\We note that we have assunmed for purposes of argunent that
because Hussein's status was adjusted to | awful pernmanent
resi dency under the amesty provisions of I RCA he has resided in
the United States since before January 1, 1982. However, we note
that in the INS Oder to Show Cause, in which it initiated
deportation proceedi ngs agai nst Hussein, the INS alleged that
Hussein entered the United States as a nonimmgrant visitor on a
six-nonth tenporary stay visa on August 19, 1987, al nost a year
after IRCA's effective date. Hussein admtted this allegation
during his deportation proceeding. |If it is true that Hussein
has resided in the United States continually only since August

9



because Hussein remained an illegal resident alien until he filed
hi s application, which was necessarily | ess than seven years before
his deportation becane final, he cannot satisfy the seven-year
|awful domcile requirenment. See Madrid-Tavarez, 999 F.2d at 113
(holding that alien could not count tinme spent in United States
illegally without an inmmgrant visa toward seven year |awf ul
domcile requirenent); Prichard-Ciriza, 978 F.2d at 223 ("Since
[ petitioner] could not have been lawfully domciled in the United
States when he was in the United States illegally, the tinme he
spent here as an illegal alien, even if it immediately preceded
tinme spent as a lawful resident alien, could not count toward the
seven-year requirenent.").

In sum Hussein cannot denonstrate that he has maintained a
| awful domcile continuously for seven years because the earliest
date on which his status coul d have been adjusted to a | egal status
was May 5, 1987, |ess than seven years before the BIA' s final order
of deportation. Because Hussein cannot satisfy the seven-year
domcile requirenent, we hold that the BIA correctly determ ned
that Hussein was ineligible to apply for a section 212(c) wai ver of
deportation. Consequently, we do not decide whether the BIA has

properly Ilimted "lawful unrelinquished domcile" to |awful

19, 1987, he would have failed to establish seven years of
domcile, let alone lawful domcile, in the United States.
However, because the entry date alleged in the Order to Show
Cause is inconsistent with his status adjustnent under | RCA
because the I NS does not argue this issue, and because Hussein's
8§ 212(c) claimfails even assum ng he has resided in the United
States since before 1982, we assunme the nore favorable facts as
he descri bes them on appeal.

10



per manent residence, and we | eave for another day the question of
whet her an alien may becane lawfully dom ciled when his status is
adjusted to lawful tenporary resident under | RCA
1]
For the foregoing reasons, Hussein's petition for review of

the BIA's final order of deportation is DEN ED
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