United States Court of Appeals,
Fifth Grcuit.
No. 94-40425.

STATE OF TEXAS and Texas Departnent of Transportation, by and
t hrough the Texas Transportation Comm ssion, Plaintiffs-Appellees,

V.
KNI GHTS OF the KU KLUX KLAN, Janmes R Hall, Jr., individually and
as a representative of the Knights of the Ku Kl ux Kl an and M chael
D. Lowe, individually and as a representative of the Knights of the
Ku Kl ux Kl an, Defendants-Appell ants.

July 25, 1995.

Appeal from the United States District Court for the Eastern
District of Texas.

Before REAVLEY and EMLIO M GARZA, Circuit Judges, and PRADC,
District Judge.

REAVLEY, Circuit Judge:

The Knights of the Ku Klux Klan, Janmes R Hall, Jr., and
M chael D. Lowe (collectively the "Klan") appeal a summary j udgnment
i ssued against them and in favor of the State of Texas and the
Texas Departnent of Transportation (collectively the "State"),
declaring that the State has no legal obligation to grant the
Klan's application to participate in the Texas Adopt-a-H ghway
Program (the "Program'). W affirm

BACKGROUND

Through the Program a business or organization adopts two

mles of highway and collects litter there. The State posts signs

nam ng t he adopter at both ends of the adopted mles. |n Decenber,

"District Judge of the Western District of Texas, sitting by
desi gnati on.



1993, the Knights of the Ku Klux Klan, through M chael Lowe as
Grand Dragon and Janes R Hall, Jr., filed an application with the
Texas Programto adopt a stretch of state hi ghway on H ghway 105 or
H ghway 12, in or near Vidor, Texas. Hi ghway 105 runs directly in
front of and provides the primary entrance to the federally
subsi di zed public housing project in Vidor. Hi ghway 12 is near the
proj ect.

The public housing project in Vidor is under a continuing
order requiring desegregation of the project. See Young v. Pierce,
685 F. Supp. 986 (E.D. Tex.1988). The sunmary judgnent record shows
that efforts to desegregate the housing project have encountered
strong opposition fromthe Klan. Residents of the housing project
and Vidor public officials have reported nunerous threats and acts
of intimdation by the Klan. Black residents who noved into the
proj ect received harassing phone calls and persons tried to break
into their apartnent. The mayor of Vidor reported receiving a
warning that the Klan intended to hang her in "black effigy." In
a state court proceedi ng agai nst the Klan, a witness testified that
a Kl an nenber declared at arally that "[t]here's going to be bl ood
inthe streets of Vidor." As aresult of the attenpts by the Kl an
to deter desegregation of the project, a Texas district court
deened it necessary to enter an injunction against the Klan
prohibiting the Klan from intimdating residents, from
denonstrating at the project entrance and from i npedi ng access to
or egress fromthe project. Hale v. Texas Knights of the Ku Kl ux

Kl an, No. 93-074143 (261st Dist.Ct., Travis County, Tex., Feb. 3,



1994) .

On January 18, 1994, before taking any action on the Kl an's
application to participate in the Program the State filed suit in
federal district court seeking a declaratory judgnent that
rejection of the Klan's application to adopt two mles of highway
near the Vidor housing project would not violate the First
Amendnent. The district court granted summary j udgnent in favor of
the State, and the Kl an appeal s.

DI SCUSSI ON

We hold that the State will not violate the First Amendnent by
rejecting the Klan's application to adopt a portion of hi ghway near
the housing project in Vidor, Texas. Assuming that the Klan's
participation in the Programwoul d constitute speech or expressive
conduct protected by the First Anmendnent,! the Program is a
nonpublic forum and the Klan's exclusion from the Program is
reasonabl e and vi ewpoi nt-neutral .

A. Nonpublic Forum
The extent to which the governnment may |imt access to a
forum for purposes of engaging in speech depends on the nature of

the relevant forum Cornelius v. NAACP Legal Defense and Educ.

The district court found that the Klan wi shes to have its
nanme posted and to engage in trash collection on the highway near
the Vidor project in order to send a nessage of its presence and
its di sapproval of desegregation of the project. The Klan
contends it would engage in speech and expressive conduct through
participation in the Program However, the Klan's conduct would
serve only to threaten and intim date current and potenti al
future residents of the Vidor project. W need not decide
whet her such speech is protected by the First Amendnent. See
United States v. J.H H, 22 F.3d 821, 825, 828 (8th Cir.1994).
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Fund, Inc., 473 U.S. 788, 800, 105 S. . 3439, 3448, 87 L. Ed. 2d 567
(1985). The governnent nust provide a conpelling governnenta

interest to restrict access to a traditional public forumor to a
forum desi gnated by the governnent as public. 1d. The governnent
may restrict access to a nonpublic forum though, so long as the

restrictions are reasonable and are "not an effort to suppress
expression nerely because public officials oppose the speaker's
view' " |d. (quoting Perry Educ. Ass'n v. Perry Local Educators
Ass'n, 460 U.S. 37, 45, 103 S. . 948, 955, 74 L.Ed.2d 794 (1983)).
In pinpointing the relevant forum we nust focus on the
"access sought by the speaker." | d. W enploy a "tailored
approach” in determning what constitutes the forum within the
confines of governnent property. 1d. In Cornelius, the governnent
w shed to excl ude certain groups fromparticipating in a charitable
fundrai sing drive conducted in the federal workplace. The Suprene
Court defined the forumas the fundraising canpai gn rather than the
gover nnment buil di ngs whi ch housed federal workers. 1d. In Perry
Educ. Ass'n, the Court defined the forum as the internal mai
system of a public school rather than the school property. 460
US at 44, 103 S.C. at 954; see also Lehnman v. City of Shaker
Hei ghts, 418 U. S. 298, 302, 94 S.C. 2714, 2717, 41 L.Ed.2d 770
(1974) (defining forumas advertising spaces on the buses).
Simlarly, we define the forumin this case as the Program
rather than the public highways. The Kl an does not seek general
access to the public highways for speech purposes or even for

litter retrieval purposes. Rat her, by participation in the



Program the Klan wishes to put its nenbers on the hi ghway under
the auspices of the State and gets its nanme on a sign at a
particul ar | ocation.

The Program is a nonpublic forum The Program is not a
traditional public forum as are public streets and parks. Nor has
it been designhated by the State as a public forum There is no
indication that the State intended to open up the Program for
public discourse. See Cornelius, 473 U S. at 802, 105 S. . at
3449.

The Program does not have as its purpose the provision of a
forumfor expressive activity. See International Soc'y for Krishna
Consci ousness v. Lee, --- US ----, ----, 112 S.C. 2701, 2707
120 L. Ed.2d 541 (1992); Cornelius, 473 U S. at 804, 105 S.Ct. at
3450. The stated purpose of the Programis to allow citizens an
opportunity to support the Departnent of Transportation's efforts
to control and reduce litter. Tex.Adm n.Code tit. 43, § 25.801.
Any opportunity for speech provided by the Programis peri pheral to
that central purpose. The governnent does not create a public
forum nerely by permtting sone speech. Cornelius, 473 U S at
802, 105 S. . at 3449; see also Perry Educ. Ass'n, 460 U S. at
47, 103 S. . at 956.

The State restricts and controls the size and content of the
signs posted at the ends of the adopted mles. See Tex. Adm n. Code
tit. 43, 8§ 25.807(5). Only the nane of the adopting group is
pl aced on the sign, and no discourse or exchange of ideas is

possi bl e. Persons who are not state officials may not erect their



own signs wthout state authorization. Tex.Rev.Civ. Stat. Ann. 8§
6674v-7(b) (West Supp.1995). Such limtations on the quantity and
content of speech are indicative of an intent to nmaintain a
nonpublic forum See Cornelius, 473 U.S. at 800, 804, 105 S. Ct. at
3447, 3450.

In addition, the State has nmade participation in the Program
available only to certain entities. Tex. Adm n. Code tit. 43, 8§
25.803. For exanple, individuals and political organizations are
subj ect to exclusion. See Tex.Adm n.Code tit. 43, 88 25.803
25.807(4). Al  applications nust be approved by the State
Departnent of Transportation. Simlar |imtations have supported
determ nations that a programis not a public forum |In Cornelius,
t he Suprene Court noted that the governnent's consistent policy had
been to limt participation in the fundraising canpaign to certain
vol untary agenci es. The Court noted that this practice was
i nconsistent wwth an intent to create a public forum 473 U S. at
804, 105 S. . at 3450. In Perry Educ. Ass'n, the Suprene Court
held that the State had shown no intent to create a public forum
where it allowed access to the school's internal mail systemonly
to those who received permssion from the individual building
principal. 460 U S. at 47, 103 S.C. at 956.

B. Reasonabl e Restriction

The State may refuse to grant the Klan's application to adopt
a section of highway near the Vidor housing project as a reasonabl e
restriction on speech in a nonpublic forum The reasonabl eness of

a governnent restriction of access to a nonpublic forumis assessed



"in the light of the purpose of the forumand all the surrounding
circunstances." Cornelius, 473 U S. at 809, 105 S.Ct. at 3453.

The Kl an wi shes to adopt a portion of highway near a housing
project in Vidor, Texas which is under an order to desegregate.
The Kl an has engaged in such virile opposition to the desegregation
of the project that a state court has seen fit to enjoin the Klan
from blocking access to the project and from intimdating
residents. The State provided sunmary judgnent evi dence i ndi cating
that the residents of the project would feel fear and frustration
if the Klan were all owed to adopt a highway near the project. The
posting of a sign outside of the Vidor project announcing the
Klan's nane would |ikely cause Vidor residents a great deal of
anxi ety. The presence of Klan nenbers on the highway in Klan
attire picking up trash at the entrance to the project would invite
strife and interfere with conpliance with court orders.

Gven this context, the State could reasonably believe that
the Klan's adoption of a section of highway outside the project
would result in further intimdation of the residents of the
housing project and would create unreasonable conflict.? The
district court found and the State could reasonably believe that
the Programwoul d be used by the Klan as a subterfuge, particularly
after the state court enjoined various Klan activities in Vidor

relating to the project, allowwing the Kl an to discourage

2lt has not been shown, in this declaratory judgnent action,
that violence or strife would necessarily occur if the Klan
adopted a section of highway near the housing project. However,
the State "need not wait until havoc is weaked to restrict
access ..." Cornelius, 473 U S. at 809, 105 S.Ct. at 3453.
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desegregation of the project by neans that it could not openly
acconplish. The State nmay concl ude that participation by the Klan
in the program would substantially inpede the State's ability to
encourage conpliance wth the federal injunction requiring
desegregati on.

The purpose of the Programis to encourage trash renoval on
t he hi ghways of Texas. The Program was not neant to be used as a
platformfor |aunching a programof intimdation, nor as a neans of
inciting tension and possi bly even violence. Use of the Programto
thwart a federal court order requiring desegregation is certainly
not consistent with its purposes. The State would act reasonably
in preventing the wuse of the Program for such purposes by
prohi biting the participation requested by the Klan.

The State may al so reasonably conclude that the adoption by
the Klan of a section of highway outside of Vidor would frustrate
the use of the State's public highways. The summary | udgnent
evi dence supports a finding that project residents and their famly
menbers would be reluctant to use hi ghways adopted by the Kl an,
particularly if the Klan was present gathering trash. We nust
consider the function and nature of the relevant governnent
property, in addition to the purpose of the relevant forumwthin
that property, in evaluating the limts that may be inposed on
speech. Cornelius, 473 U. S. at 800-03, 105 S. Ct. at 3448-49. The
Texas hi ghways exist for the purpose of facilitating novenent
around the state. The State does not act unreasonably when it

prohi bits speech which would interfere with that function



The State may al so reasonably reject the Klan's applicationto
protect the privacy of project residents in their hones and to
prevent the residents frombecom ng captive audi ences. One of the
portions of highway which the Kl an seeks t o adopt provides the only
means of entry or exit for the Vidor public housing project. |If
the Klan's nane were placed on a sign near the entry to the
project, the residents of the project would be forced to receive
the nmessage of the Klan's presence each tinme they wished to | eave
or return to their hones in the project.

In Frisby v. Schultz, the Suprene Court recogni zed resi denti al
privacy as a significant governnental interest justifying
limtations on speech even in the context of a public forum 487
U S. 474, 483-87, 108 S. . 2495, 2502-03, 101 L. Ed.2d 420 (1988).
In Frisby, the Court enphasized that the speech at issue was
directed at individual residences so that persons becane captive
audi ences inside their own hones. 1d., 487 U S. at 485, 108 S. Ct
at 2502. In this case, the Klan w shes to direct speech at the
project as a whole. Although residents of the project could avoid
t he message i nside their own hones, they would not be able to | eave
or enter the project wthout encountering the Klan's sign. The
inposition of the Klan's nessage would affect the privacy of the
residents in the housing project where they live. The State would
act reasonably, then, in seeking to protect the residential privacy
of the residents. The Suprene Court has al so recogni zed t hat, when
a nonpublic forumis involved, the governnent may limt speech to

protect against its inposition upon a captive audience, even



outside of the hone. Lehman v. Gty of Shaker Heights, 418 U S. at
304, 94 S.C. at 2718. The State would not act unreasonably in
disallowng the Klan's nessage to be inposed upon the captive
audi ence of residents of the Vidor project.

Sone residents of the project mght be willing recipients of
the Klan's nessage. Cf. Frisby, 487 U S. at 485, 108 S. C. at
2503. However, the State is not required to show that its
restriction on speech would Iimt speech only as to captive and
unwi I ling recipients of the Klan's nessage. The State faces no
such requirenment that its restraint on speech be "narrowy
tailored." United States v. Kokinda, 497 U S. 720, 735, 110 S.Ct.
3115, 3124, 111 L.Ed.2d 571 (1990). The State's restriction on
speech nust be reasonable, but it need not be the "nobst
reasonable.” Cornelius, 473 U S. at 808, 105 S. (. at 3452.

The State has provided adequate justification for the
exclusion of the Klan fromthe Program under the circunstances of
this case. The State's refusal to allow the Klan to adopt a
section of highway near the public housing project in Vidor, Texas
is reasonabl e for the above-stated reasons.

C. Vi ewpoi nt Neutral

The exi stence of reasonabl e grounds for preventing access to
a nonpublic forumwi |l not justify a State's restriction of speech
where the restrictionis actually "an effort to suppress expression
merely because public officials oppose the speaker's view." Perry
Educ. Ass'n, 460 U S. at 45, 103 S. C. at 955. However, the

governnment is not required to act with content neutrality in
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limting access to a nonpublic forumand may make "di stinctions in
access on the basis of ... speaker identity." Id., 460 U S. at 49,
103 S.C. at 957. The State's rejection of the Klan's application
to the Program constitutes a viewpoint-neutral restriction on
speech.

There is noindicationin the record that the State's attenpt
to prevent the Klan from adopting a section of highway outside of
Vidor is actually notivated by a desire to suppress the Klan's
viewpoint. See id., 460 U S at 49 n. 9, 103 S.C. at 957 n. 9.
The fact that the State wi shes to exclude only one group with a
certain viewpoint does not alone nake the exclusion viewpoint
based. See Madsen v. Wnen's Health CGr., Inc., --- US ----, ---
-, 114 S . C. 2516, 2524, 129 L.Ed.2d 593 (1994) (all persons
enj oi ned were denonstrators agai nst abortion); Perry Educ. Ass'n,
460 U. S. at 49, 103 S .. at 957 (one of two teacher's unions
excluded frominternal mail systen). The State's desire to prevent
the participation of the Klan in the Programis not due to the
opinions of the Klan, but rather results from the foreseeable
i npact of Programparticipation by the Kl an, given the past conduct
of the Klan, upon the peace and privacy of the project residents
and use of the state's highways. Cf. Perry Educ. Ass'n, 460 U. S.
at 49, 103 S. . at 957 (no viewpoint discrimnation where the
gover nnment excludes a group based on its status rather than its
views); Madsen, --- U S at ----, 114 S.C. at 2524 (no vi ewpoi nt
discrimnation where limtations on the speech of persons wth

simlar viewpoints is based on past conduct of those persons).
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CONCLUSI ON

On the specific facts of this case, we conclude that the State
w Il not violate the First Arendnent by refusing to allow the Kl an
to adopt a section of highway outside of the housing project in
Vi dor, Texas. The State's denial of the Klan's application to the
Project is a reasonable effort to avoid strife and intimdation of
current and prospective residents of the Vidor public housing
project and to pronote conpliance with a federal desegregation
order. The State's limt on speech is also a reasonabl e neasure to
insure free use of the public highways of the State and to protect
against the inposition of a nessage on captive recipients.
Finally, the exclusion of the Klan fromthe Project is viewoint
neutral .

AFFI RVED.

PRADO, District Judge, concurring:

| concur in the result reached by the mgjority but I wite
separately because | believe a different nmet hodol ogy is
appropri ate.

Although | agree that the Adopt-A-H ghway program is a
non-public forum and that the State's offered reasons for
excl uding the Texas Knights of the Ku Klux Klan (the "Klan") from
participation in the programare viewpoint-neutral, | do not find
that the traditional test of viewpoint-neutral, reasonable

restrictions is applicable in analyzing a regulatory schene that
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| acks restrictions.?

Nevertheless, | find that the state may constitutionally
exclude the Klan fromits program under the facts of this case.
Conceding that the Klan has a First Arendnent right to participate
in the Program | find that the Klan's right to express itself in
this non-public forum is surnmounted by the State's conpelling
interests in ensuring conpliance with the state and federal
injunctions affecting the Vidor project, interests which the

majority refers to as "reasonable restrictions.”

1'n this case, the statute in question has not been
subjected to a facial challenge, a test this statute may not
survive. See Cox v. State of Louisiana, 379 U S. 536, 557-58, 85
S.Ct. 463, 466, 13 L.Ed.2d 487 (1965) (finding "it clearly
unconstitutional to enable a public official to determ ne which
expressions will be permtted and which will not ... by use of a
statute providing a systemof broad discretionary |icensing
power").
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