United States Court of Appeals,
Fifth Grcuit.
No. 94-40389
Summary Cal endar.

The NATI ONALI ST MOVEMENT, A M ssi ssippi Non-Profit Corporation,
Peti ti oner- Appel | ant,

V.

COW SSI ONER OF | NTERNAL REVENUE, Respondent - Appel | ee.

Nov. 7, 1994.

Appeal froma Decision of the United States Tax Court.
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM

Appel  ant, The Nationalist Mywvenent, a M ssissippi non-profit
corporation, appeals fromjudgnent entered by the United States Tax
Court denying tax exenpt status under |I.R C. 8 501(c)(3). W
affirm

| . FACTS

Appellant is a non-profit organization which pronotes a
"pro-mgjority" agenda, favoring denocracy, mgjority-rule and
Anmerican nationality. Appellant clainms to conduct various soci al
service prograns for the poor and di sadvantaged. These services
all egedly consist of "counseling" services and First Anmendnent
litigation. In addition, Appellant publishes panphl ets, brochures,
studi es, polls and a newspaper. Appellant clains tax exenption as
a corporation organized primarily for charitable purposes and
secondarily for educational purposes.

Appel lant applied to the Internal Revenue Service (IRS or
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Comm ssioner) for 501(c)(3) exenption in Decenber 1987. After sone
di scussi on and correspondence between the parties, the IRS issued
a final adverse ruling stating,
Your activities denonstrate that you are not operated
exclusively for exenpt charitable or educational purposes as
requi red by section 501(c)(3). Furthernore, you are operated
in furtherance of a substantial nonexenpt private purpose.
In 1991 Appellant filed a declaratory judgnent action in the United
States Tax Court, appealing the Conm ssioner's decision.!
Appel I ant sought relief on various grounds including, inter
alia, that the Comm ssioner had erred in his determ nation that
Appellant is not operated exclusively for exenpt charitable and
educational purposes and that <certain |IRS reqgulations were
unconstitutional on their face or as applied.? During the course
of the Tax Court proceedings, Appellant filed a Mdtion to Conpel
Di scovery and a Mdtion Under Tax Court Rule 217 to suppl enent the

adm nistrative record. The Tax Court denied both notions because

See | .R C. § 7428(a).

2Specifically, Appellant chall enges Rev.Proc. 86-43, 1986-2
C.B. 729 which sets out the "nethodology test". The IRS uses the
met hodol ogy test to determ ne "when advocacy of a particul ar
Vi ewpoi nt or position by an organi zation is considered
educational wthin the neaning of section 501(c)(3) of the
I nt ernal Revenue Code, and within the neani ng of section
1.501(c)(3)-1(d)(3) of the Incone Tax Regul ations.” Rev.Proc.
86-43, 1986-2 C.B. 729 at § 1

The D.C. Grcuit, in Big Mama Rag, Inc. v. United
States, 631 F.2d 1030 (D.C. G r.1980), found 26 C.F.R 8§
1.501(c)(3)-1(d)(3) unconstitutionally vague. Rev.Proc. 86-
43 attenpts to reduce the vagueness in the application of §
1.501(c)(3)-1(d)(3). The constitutionality of this test has
not been decided by any circuit. However, the D.C. Crcuit
di scussed the test with approval in National Alliance v.
United States, 710 F.2d 868 (D.C Cir.1983).
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its review was limted to the admnnistrative record, and entered
decl aratory judgnent for the Appellee.

Appel | ant appeals the holding of the Tax Court on severa
grounds. First, Appellant clains that the court erred in refusing
to allow additional di scovery and by refusing to allow
suppl enentation of the admnistrative record. Second, Appellant
clains that the court erred in finding that its legal and
counseling services are not charitable. Finally, Appellant clains
that certain revenue procedures, on their face or as applied,
viol ate "due process and equal protection under the First, Fifth
and Fourteenth Amendnents." Because we find that the Tax Court
correctly decided the first two issues, we need not address the
constitutionality of the revenue procedures.

1. DI SCOVERY | SSUES

Tax Court Rule 217(a) provides that "[o]lnly wth the
perm ssion of the Court, upon good cause shown, wll any party be
permtted to introduce before the Court any evidence other than
that presented before the Internal Revenue Service and contained in
the admi nistrative record as so defined." W review the decision
of the Tax Court to exclude additional evidence under an abuse of
di scretion standard. See Tanko Asphalt Prod., Inc. V.
Comm ssi oner, 658 F.2d 735, 738-39 (10th G r.1981).

Appel  ant attenpted t o suppl enent the adm ni strative record by
two net hods. First, Appellant requested discovery fromthe IRS
which it claimed woul d show di sparate application of the Tax Code.

Second, Appellant attenpted to attach a "Brandeis Brief" in support



of its constitutional clains. Appellant's only argunents as to
"good cause" center around its clains that the information was
necessary to receive a "fair trial." The Tax Court denied both
nmoti ons because Appellant failed to show good cause why the
i nformati on coul d not have been submtted during the adm nistrative
process.

We find no abuse of discretion in the Tax Court's hol di ng.
The purpose of the declaratory judgnment action under |.R C. § 7428
is to review the Conmm ssioner's decision. Section 7428 does not
provide for a trial de novo. "To allow the party seeking
[declaratory judgnent] to freely bring new evidence before the Tax
Court would amount to a bypass of the Service's admnistrative
renmedies since the Tax Court wuld be considering factual
contentions the I RS had no opportunity to consider." Tanko Asphalt
Prod., Inc. v. Comm ssioner, 658 F.2d at 739. The Appell ant had
the burden of establishing its entitlenent to exenption during the
adm ni strative process. See Senior Citizens Stores, Inc. v. United
States, 602 F.2d 711, 713 (5th Cir.1979). Failure to carry this
burden may not be renedied by disregarding the statutory schene
est abl i shed by Congress.

[11. EXEMPTI ON ANALYSI S

A. Standard of Review

Title 26, section 7482(a)(1) provides that "The United States
Courts of Appeals ... shall have exclusive jurisdiction to review
t he decisions of the Tax Court ... in the sanme nmanner and to the

sane extent as decisions of the district courts in civil actions



tried without a jury...." Thus, we review findings of fact for
clear error and |l egal conclusions de novo. Estate of C ayton v.
Comm ssioner, 976 F.2d 1486, 1490 (5th G r.1992). OQur reviewis
limted to the record before the Tax Court, and new evi dence may
not be submtted on appeal. See Hntz v. Comm ssioner, 712 F.2d
281, 286 (7th G r.1983). A finding that a corporation is not
operated exclusively for charitable purposes cannot be disturbed
unl ess clearly erroneous. Senior Citizens Stores v. United States,
602 F.2d at 713.
B. 501(c)(3) Exenption
Section 501(c)(3) of the Internal Revenue Code provides tax
exenption for:
Corporations ... organized and operated exclusively for
religious, charitable, scientific, testing for public safety,
literary, or educational activities ... no part of the net
earnings of which inures to the benefit of any private
shareholder or individual, no substantial part of the
activities of which is carrying on propaganda, or otherw se
attenpting, to influence l|egislation (except as otherw se
provided in subsection (h)), and which does not participate
in, or intervene in (including the publishing or distributing
of statenents), any political canpaign on behalf of (or in
opposition to) any candi date for public office.
To be declared exenpt under this section, a corporation nust be
organi zed and oper at ed excl usively for one or nore exenpt purposes.
26 CF.R 8 1.501(c)(3)-1. The treasury regulations set out two
tests to determ ne whether an organization neets this criteria.
ld. A corporation nust first satisfy the "organi zational test.”

To satisfy the organi zational test, the "articles of organization"?3

3 [T]he term"articles of organization' or "articles'
i ncludes the trust instrunent, the corporate charter, the
articles of association, or any other witten instrunment by which
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must :

(a) Limt the purposes of such organization to one or nore
exenpt purposes; and

(b) Do not expressly enpower the organization to engage,
ot herwi se than as an insubstantial part of its activities, in
activities which in thenselves are not in furtherance of one
or nore exenpt purposes.
26 CF.R 8 1.501(c)(3)-1(b). Thereis no dispute in this instance
t hat Appellant satisfies the organizational test.

Once the organi zational test is satisfied, the organization
must also show that it satisfies the "operational test." The
operational test consists of four elenents:

First, the organization nust engage primarily in activities
whi ch acconplish one or nore of the exenpt purposes specified
in 8 501(c)(3). Second, the organization's net earnings may
not inure to the benefit of private shareholders or
i ndi vi dual s. Third, the organization nust not expend a
substantial part of its resources attenpting to influence
| egislation or political canpaigns. Courts have inposed a
fourth element. Organizations seeking exenption fromtaxes
must serve a valid purpose and confer a public benefit.
Church of Scientology v. Comm ssioner, 823 F.2d 1310, 1315 (9th
Cr.1987), cert. denied, 486 U S. 1015, 108 S.Ct. 1752, 100 L. Ed. 2d
214 (1988). Only the first elenment is in contention in this
appeal .
C. Exenpt Purpose

An organi zati on nust be operated exclusively for an exenpt
purpose to qualify for exenption wunder § 501(c)(3). "An
organi zation wll not be so regarded if nore than an i nsubstanti al
part of its activities is not in furtherance of an exenpt purpose.”

26 CF.R 8 1.501(c)(3)-1(c)(1). "[T] he presence of a single

an organi zation is created.” 26 CF.R 8 1.501(c)(3)-1(b)(v).
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[ non- exenpt] purpose, if substantial in nature, wll destroy the
exenption regardl ess of the nunber or inportance of truly [exenpt]
purposes."” Better Business Bureau v. United States, 326 U S. 279,
283, 66 S.Ct. 112, 114, 90 L.Ed. 67 (1945); Hutchi nson Basebal
Enter., Inc. v. Conm ssioner, 696 F.2d 757, 762 (10th Cr.1982).
Appellant lists its activities, based on percentage of tine
expended, as follows: "social service, 25% | egal (First
Amendnent ), 20% TV, broadcasting, 20% adm ni stration, 10%
publishing, 10% foruns, speeches, 5% classes, training, 5%
and m scellaneous, 5%" The Tax Court found that neither
Appel lant's social services nor the legal activities (together
anounting to 45%of Appellant's activities) qualified as charitable
pur poses under the 8§ 501(c)(3).* The burden is on the Appellant to
prove that it is entitled to the exenption. See Senior Ctizens
Stores, Inc. v. United States, 602 F.2d at 713. Ther ef or e,
Appellant had the duty to present, during the admnistrative
process, evidence establishing its exenpt status. See Church of

Sci entol ogy v. Conm ssioner, 823 F.2d at 1317.

“The term"charitable' is used in section 501(c)(3) inits
general ly accepted | egal sense and is, therefore, not to be
construed as limted by the separate enuneration in section
501(c)(3) of other tax exenpt purposes which may fall within the
broad outlines of "charity' as devel oped by judicial decisions.
Such termincludes: Relief of the poor and distressed or of the
under privil eged; advancenent of religion; advancenent of
education or science; erection or maintenance of public
bui I di ngs, nmonunents or works; |essening of the burdens of
Governnent; and pronotion of social welfare by organi zation
desi gned to acconplish any of the above purposes, or (i) to
| essen nei ghborhood tensions; (ii) to elimnate prejudice and
discrimnation; (iii) to defend human and civil rights secured
by law, or (iv) to conbat comrunity deterioration and juvenile
delinquency." 26 CF.R § 1.501(c)(3)-1(d)(2).
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1. Social Services
Appellant's primary social service is an alleged tel ephone

counseling Iine. Appellant clainms this line is primarily a
cl earing house for services, which refers callers to "appropriate
governnment or social service agencies (such as Social Security
Adm ni stration, Veterans' Departnent, drug counseling and the
l'ike)." The Tax Court found Appellant's explanation of its
counseling activities to be insufficient and inconsistent. For
exanpl e, Appellant submtted two separate docunents regarding the
nunber of calls received per nonth. The first docunent states the
approxi mate nunber of calls to be 30, while the second states the
approxi mate nunber of calls to be in "excess of 100".

Appel l ant' s evidence of its counseling activities consists of
a copy from a tel ephone book l|isting Appellant's nane under the
heading of "Community Service Nunbers,"” a one page docunent
entitled "TNM Counsel i ng Gui delines," "recap" (purporting to break
down the calls received by type) and Appellant's contention that
the mgjority of calls are fielded by Richard Barrett, "a practicing
attorney, with college credits in psychol ogy, education and rel ated
fields." Appel l ant provides no other information as to the
training of its counsel ors, advertising of its services or scope of
its counseling. On the record presented, we find that the Tax
Court's determ nation that Appell ant's counseling servi ces were not
exclusively charitable in nature was not clearly erroneous.
2. Legal Services

Once again, Appellant provided very little information to the



RS regarding its activities. Appellant itself was the interested
party in the magjority of its litigation. \Wile the precedenti al
value of First Amendnent litigation has sone collateral benefit
which inures to the general public, the primry purpose of the
litigation was to advance the interests of the Appellant. On the
record presented, we hold that the Tax Court's finding that
Appellant's legal activities were not primarily for charitable
pur poses was not clearly erroneous.
| V. CONCLUSI ON
By its own adm ssion, Appellant's social services and | egal

services jointly conprise approximately 45% of its activities
Havi ng found that neither Appellant's social services nor |ega
services were primarily for the benefit of the public, the Tax
Court properly found as a matter of | awthat Appellant’'s non-exenpt
activities were nore than insubstantial.® Appellant is therefore
not entitled to an I.R C. 8§ 501(c)(3) exenption.

After a thorough review of the record, we conclude that the
Tax Court's hol ding was not clearly erroneous. The decision of the

United States Tax Court is AFFI RVED.

SBecause Appell ant's non-exenpt social and | egal activities
are thensel ves sufficient to defeat exenption, we need not
consi der Appellant's contention that the nethodol ogy test used to
eval uate its educational activities is unconstitutional.
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