United States Court of Appeals,
Fifth Grcuit.
No. 94-40380.

Jihaad A ME SAAH R, f/k/a Jehad Abdul |l ah Shabazz, Plaintiff-
Appel | ee,

V.

WJ. ESTELLE, Jr., Director, Texas Departnent of Crim nal
Justice, Institutional D vision, et al., Defendants-Appellants.

March 20, 1995.

Appeal from the United States District Court for the Eastern
District of Texas.

Bef ore KING GARWOOD and BENAVI DES, Circuit Judges.

PER CURI AM

Oficials of the State of Texas appeal an order enforcing a
settl enment agreenent previously entered in an action brought under
42 U.S.C. § 1983. Finding that the district court |acked subject
matter jurisdiction because of the operation of the imunity
afforded a State under the El eventh Amendnent of the United States
Constitution, we reverse.

FACTS AND PROCEDURAL HI STORY

Jihaad A ME. Saahir ("Saahir"), fornerly known as Jehad
Abdul | ah Shabazz, a/k/a Janes Loggins, filed a notion for civil
contenpt against WJ. Estelle and several others (collectively
"def endant s") seeki ng enforcenent of a settl enent agreenent entered
into between Saahir and the defendants in a civil rights action
previously filed by Saahir. In the previous |awsuit filed under 42
U S.C. § 1983, Saahir sued WJ. Estelle, then director of the Texas
Departnent of Corrections ("TDC') (now known as the Texas
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Departnent of Crimnal Justice) and various other TDC enpl oyees,
alleging a violation of his First Amendnent right to practice his
religion because the defendants refused to recognize his Islamc
name and refused to allow himto have a cassette-tape player and
religious tapes to |learn the Arabic | anguage.

Saahir and the defendants entered into a settl enent agreenent
in which the defendants agreed to allow Saahir to own, use, and
possess a cassette-tape player and tapes for |istening purposes
only. The agreenent included the follow ng |anguage: "The
plaintiff shall order the tapes he desires, through the Texas
Departnent of Corrections' Islamc Chaplain, who will facilitate
and adm ni ster the order and delivery of the tapes to plaintiff."
The district court entered a consent decree approving and
i ncorporating the settl enment agreenent and di sm ssed the case. In
the present lawsuit, Saahir filed a notion for civil contenpt
agai nst the defendants, alleging that they violated the settlenent
agreenent by confiscating 39 of his non-religious tapes. He
all eged that the settlenent agreenent did not purport tolimt his
possession of tapes to religious tapes only. The defendants
admtted that 35 non-religious tapes were confiscated. They
asserted that the clear spirit of the settlenent agreenent was to
allow Saahir to listen to religious tapes. The defendants al so
questioned the district court's jurisdiction over Saahir's notion
for contenpt, noting that there was no indication that the court
i ntended to mai ntain continuing jurisdiction over the lawsuit. The

district court granted Saahir's notion for contenpt. The court



held that the terns of the settlenent agreenent were not limtedto
religious tapes and that the defendants should return the tapes or
rei mburse Saahir. The defendants appeal.

LAW AND ARGUMENT

The defendants argue that the district court |acked subject
matter jurisdiction to order themto conformtheir conduct to the
settl enent agreenent because of their El eventh Amendnent inmunity.
They cite Pennhurst State Sch. & Hosp. v. Hal derman, 465 U. S. 89,
104 S.Ct. 900, 79 L.Ed.2d 67 (1984), and Lelsz v. Kavanagh, 807
F.2d 1243 (5th Cr.), cert. dism ssed, 483 U. S. 1057, 108 S. . 44,
97 L.Ed.2d 821 (1987), as authority for their argunent that the
district court did not have jurisdiction to enforce the settlenent
agreenent beyond the extent required to protect Saahir's
constitutional rights.

The El event h Anendnent generally provides imunity to a State
against suits in federal court by a citizen of the State agai nst
the State or a state agency or departnent. Pennhurst, 465 U S. at
97-99, 104 S.Ct. at 906-07. \When only state officials have been
sued, the suit is barred if "the [SJtate is the real, substanti al
party in interest."” Id. at 101, 104 S.C. at 908. The El eventh
Amendnent is an explicit jurisdictional limtation on the judicial
power of the federal courts. 1d. at 119-21, 104 S.Ct. at 918-109.
The Suprene Court carved out an exception to El eventh Amendnent
immunity in Ex parte Young, 209 U S. 123, 28 S.C. 441, 52 L.Ed.
714 (1908), which held that acts by state officials contrary to

federal | aw cannot have been aut horized by the State and that suits



seeking to enjoin such acts are not suits against the State, id. at
160, 28 S.Ct. at 454, Thus, a suit challenging the
constitutionality of a state official's action is not one agai nst
the State and is not barred by the El eventh Anrendnent. Pennhurst,
465 U. S. at 102-03, 104 S. Ct. at 909.
I n Pennhurst, the Suprene Court held that the federal courts
did not have jurisdiction to order state officials to conformtheir
conduct to state law. 1d. at 124-25, 104 S.Ct. at 921. In Lel sz,
the Fifth Crcuit applied Pennhurst, holding that the district
court lacked jurisdiction to enforce a consent decree agai nst the
State to the extent that the relief ordered in the decree was based
on state |aw Lel sz, 807 F.2d at 1246-47. We stated that the
court did not have jurisdiction to enforce the consent decree
beyond the guarantees contained in the Constitution because the
only legitimate basis for federal court intervention consistent
with the El eventh Anendnent was the vindication of federal rights.
ld. at 1252.
Here, enforcing the provision that allows Saahir the
non-religious tapes would not require the federal court to enforce
state law against the State, as there is no state |law giving

prisoners the right tolisten to nusical tapes. Thus, Pennhurst 's
central concern of having "a federal court instruct[ ] state
officials on howto conformtheir conduct to state | aw," Pennhurst,
465 U.S. at 106, 104 S. C. at 911, is not inplicated here.
Nonet hel ess, enforcing the provision would not be required by any

federal or constitutional law, as we fail to discern any First



Amendnent protections except as to the religious tapes. Because
"the only legitimate basis for federal court intervention,
consistent with the Eleventh Anmendnent is the vindication of
federal rights," Lelsz, 807 F.2d at 1252, the federal courts have
no jurisdiction to enforce the provision as it relates to the
non-religious tapes. Although the State of Texas has evidently not
| egislated on this particular issue, whether a prisoner has a right
to listen to nusical tapes is an issue that falls in the area of
state governance and not that of the federal governnent. "1f a
federal court renedy unfounded in federal law intrudes into the
governance of matters otherw se presided over by the states, no
federal right has been vindicated." 1d.

Saahir responds by arguing that the consent decree is based
on federal law. Saahir's conplaint did not claimto have any basis
instate law, but rested on 42 U. S.C. 8§ 1983. According to Saahir,
the defendants agreed to settle these federal clains against them
by agreeing to allow Saahir any nusical tape he desires. Saahir
argues that this is a vindication of a federal right because it has
been given to Saahir in exchange for his dropping of a suit based
on a federal right. 1In essence, it was one of the factors that |ed
to the terns of the agreenent, and Saahir clains to have
relinqui shed sone of his demands and damages in exchange for this

factor.?

A simlar argunent was adopted in Ibarra v. Texas
Empl oynent Comm n, 823 F.2d 873 (5th G r.1987), where we did not
preclude the district court fromapproving a consent decree in
whi ch Texas state |aw was interpreted because the plaintiffs
brought suit under 42 U S.C. 8 1983, id. at 877 (we reversed the
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What t he defendants agreed to give as a renedy, however, does
not have any effect on the jurisdictional limts of a federa
court. Although "a federal court is not necessarily barred from
entering a consent decree nerely because the decree provides
broader relief than the court could have awarded after a trial,"
Local Nunmber 93, Int'l Ass'n of Firefighters v. Cty of C evel and,
478 U. S. 501, 525, 106 S.Ct. 3063, 3077, 92 L.Ed.2d 405 (1986), the
federal court "nust fall back onits inherent jurisdiction" when it
"issue[s] its own, different order enforcing ... the decree,"
Lel sz, 807 F.2d at 1252. Further, the possibility that Saahir
reli nqui shed ot her damages i n exchange for the non-religious tapes
is irrelevant. Al t hough federal courts may award an injunction
governing a state official's future conduct, they nay not award
retroactive nonetary relief. Edelmn v. Jordan, 415 U. S. 651, 666-
67, 94 S.Ct. 1347, 1357-58, 39 L.Ed.2d 662 (1974).

Next, Saahir contends that the settlenment agreenent did not
contain any rules or guidelines on what tapes would be consi dered
religious. Because the settlenent agreenent did not give the
defendants the authority to determ ne what tapes were religious,
but instead gave that authority to Saahir, Saahir should be given
reasonabl e di scretion on this i ssue. Saahir, however, never clains

that these tapes were necessary for his religious beliefs.

approval on other grounds, id. at 879). However, lbarrais

readi |y distinguishable. The particular state statute subject to
the decree's interpretation expressly incorporated a federal
statute, and "any change in the [federal] standard is
automatically incorporated into Texas law." 1d. Thus, the
ultimate basis of the decree was an interpretation of federal

I aw.



| nstead, he rests his appeal on the idea that the defendants have
agreed to allow himhis non-religious tapes. Further, just as the
scope of the <consent decree does not enlarge the court's
jurisdiction, the way the parties agreed to inplenent the renedy
contained in the consent decree |ikew se cannot affect the
jurisdictional bounds of the federal courts.

Finally, Saahir argues that the defendants waived their
El eventh Amendnent immunity when they entered the settlenent
agreenent. It has been consistently held that a State nay consent
to suit against it in federal court. dark v. Barnard, 108 U. S
436, 447, 2 S.Ct. 878, 882-83, 27 L.Ed. 780 (1883). According to
Saahir, by entering the consent decree, the defendants consented to
the district court's jurisdiction to rule on this issue. Saahir
states that the defendants never attenpted to clarify the | anguage
in the settlenment agreenent when they knew that Saahir would be
ordering non-religious tapes. Saahir clains that such facts
further bol ster the contention that the defendants consented to the
court's jurisdiction. For exanple, Saahir points to the fact that
a non-religious tape was one of the tapes denied to Saahir which
pronpted himto file his original suit. Saahir also states that,
at a hearing before the settlenent, the parties di scussed who woul d
"search” the non-religious tapes. Finally, when his first Arabic
tapes were lost by the TDC, a non-religious tape was returned to
Saahir. Saahir concludes by arguing that he had ordered
non-religious tapes for the past eight years w thout any probl ens

bef ore now.



The State's consent, however, nust be unequivocally
expressed. Edelman, 415 U. S. at 673, 94 S.Ct. at 1360-61. Here,
the defendants did not expressly waive their imunity in the
settlenment agreenent. Nor can we find an express consent in the
proceedi ngs on Saahir's notion. |ndeed, the defendants argued that
the settl enent agreenent did not cover non-religious tapes, which
suggests that the defendants did not unequivocally consent to a
district court ruling with respect to a non-federally protected
right. Al t hough Saahir presents evidence suggesting that the
def endants had know edge of non-religious tapes being present, he
has not proved that the defendants believed that the consent decree
covered non-religious tapes. Because "[wjaiver of a state's
sovereign imunity, |ike waiver of any constitutional right, is
strictly construed in favor of the holder of the right," Lelsz, 807
F.2d at 1253, and because "[c]onstructive consent is not a doctrine
comonly associated with the surrender of constitutional rights,
and we see no place for it here," Edelman, 415 U S. at 673, 94
S.Ct. at 1360, we hold that there has not been a sufficient show ng
that the defendants waived their Eleventh Arendnent inmmunity.

CONCLUSI ON
Because the district court had no jurisdiction to enforce the
i nstant provision of the consent decree, we REVERSE the district

court's granting of the nmotion for civil contenpt.?

2Saahir's brief also points to the fact that his Anended
Conplaint in the settled | awsuit states a Fourteenth Amendnent
claim Saahir is apparently arguing that his rights to the
non-religious tapes are guaranteed by the Fourteenth Amendnent.
In his Anmended Conpl aint, however, Saahir never requests
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non-religious tapes nor does he claimthat the defendants had
confiscated or withheld such tapes.
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