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Appeals from the United States District Court for the Wstern
District of Louisiana.

Bef ore REYNALDO G GARZA, GARWOOD and DAVIS, Circuit Judges.

W EUGENE DAVIS, Circuit Judge:

Nat han Corm er appeals the district court's dism ssal as tinme
barred of his Louisiana tort action against the manufacturer of an
all egedly defective itemof equipnment. W agree with at | east one
of Cormer's argunents and vacate and renmand

| .

Nat han Corm er was enpl oyed by Meaux Services, Inc. (MSlI) as
a sandbl aster and painter. In April 1990, MSI sent Corm er to work
on an offshore platform owned by Pennzoil Exploration and
Production Conpany (Pennzoil). On April 16, Corm er was injured
when his sandblasting hose unexpectedly switched itself on,
blasting himin the leg with a burst of sand. Cormer all eges that
this accident was caused by a nal functioning "deadman,"” the device
at the nozzle end of a sandblasting hose that controls the sand
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flow VWien Cormer's attorney tried through a nunber of infornal
means to | ocate the deadnan, he was told by MSI that the deadman
was | ost. However, MSI's representatives inforned him that the
deadman had been manufactured by a conpany called C ento.

MSlI's insurer, Aetna Casualty and Surety Conpany (Aetna),
pronmptly began to pay Corm er workers' conpensation benefits under
the Longshore and Harbor Wrkers' Conpensation Act (LHWCA), 33
US C 8 901 et seq. On February 20, 1991, Cormer filed suit
against, inter alia, Cento Industries Corporation and Cento
Services Corporation (collectively "Clenco"). On April 9, 1991,
Aetna intervened as MSlI's workers' conpensation insurer, claimng
aright to reinbursenent out of any award Corm er received. At the
time of its intervention, Aetna was still paying benefits to
Corm er.

In My, 1991, dCdencto served a subpoena on Ml denmanding
production of the deadman. Evidently aided by this nore fornal
di scovery request, M5l was able to find the hitherto | ost deadnan.
To the surprise of all parties, the deadman that MSI produced was
not manufactured by C ento, but by Pauli & Giffin Conpany (P & Q.
On Decenber 6, 1991, Cormier added P & G as a defendant.?

P & Gargued that, under La.C v.Code Ann. art. 3492, Cormer's
cause of action against P & G was prescribed because it had not
been brought within one year of Cormer's injury. Al t hough the

district court denied P& G s pretrial notion for sunmary judgnent,

The district court granted sumary judgnent in favor of
Cl enco on Decenber 5, 1991. This Court affirmed sumary judgnent
in Cormer v. Cento, 969 F.2d 1559 (5th G r.1992) (per curian).
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the court later dismssed Cormer's conplaint as prescribed.
Corm er now appeals the dism ssal of his conplaint against P & G
1.

Because Cormer's injury occurred while he was worki ng on the
Quter Continental Shelf off the coast of Louisiana, Cormer's case
is governed by the Quter Continental Shelf Lands Act (OCSLA). 43
US C 8 1331 et seq. Under the OCSLA, Cormer is covered by the
wor kers' conpensation schene established in the LHWA and by
Louisiana's tort |aw 43 U S.C § 1333 As noted above,
Loui siana's one year prescriptive period applies to Cormer's tort
claimagainst P& G This period is interrupted when an obligor is
sued by a claimant, La.Cv.Code Ann. art. 3462, or when the obligor
acknow edges liability to the claimant, La. G v. Code Ann. art. 3464.
When prescription is interrupted for one solidary obligor, it is
interrupted for all solidary obligors. La.C v.Code Ann. arts. 1799
and 3503.

Corm er argues that Aetna, as the workers' conpensation
insurer, and P & G as the third-party tortfeasor, are solidary
obligors under Louisiana law. Cormer further argues that Aetna
acknowl edged Cormier's right to reconpense by paying workers'
conpensation benefits. Cormer contends that this acknow edgenent
interrupted prescription against all solidary obligors, including
P &G Cormer maintains that because his suit against P & G was
filed within one year of the date of Aetna's paynent, his suit is
tinmely.

A. Aetna and P & G as Solidary Obligors



Under Louisiana |aw, a workers' conpensation insurer and a
third-party tortfeasor are solidary obligors to an injured
enpl oyee. See WIllians v. Sewerage & Water Bd. of New Ol eans, 611
So.2d 1383 (La. 1993). In WIlians, the Louisiana Suprene Court
held that an enployer and a third-party tortfeasor are solidary
obligors to an enployee hurt on the job and explicitly overrul ed
Maryl and v. Fabco, 438 So.2d 1152 (La.App. 1st G r.1983), which
decided that a workers' conpensation insurer and a third-party
tortfeasor are not solidary obligors. P & G contends that a 1987
anendnent to La.Cv.Code Ann. art. 2324, post-dating the cause of
actionin WIIlianms, changed the rel ationship fromsolidary to joint
obl i gati on. P & G relies upon the portion of art. 2324 which
reads:

[L]iability for damages caused by two or nore persons shall be
a joint, divisible obligation, and a joint tortfeasor shal
not be solidarily liable with any other person for damages
attributable to the fault of such other person ... regardless
of such other person's ... imunity by statute.
P & Gnmintains that this | anguage elimnated solidary liability
between third-party tortfeasors and statutorily inmune enpl oyers.

P & G m sunderstands anended art. 2324. Art. 2324 defines
only the relationship between joint tortfeasors—+those who are
jointly |iable because they are jointly at fault. However, a
wor kers' conpensation insurer is solidarily liable wth a
third-party tortfeasor not because they both caused the sane
damage, but because they are both obligated to repair the sane

damage. See Wllians, 611 So.2d at 1387-88 (though enployer is

i abl e under workers' conpensation |law and third-party tortfeasor



is liable in tort, both are solidary obligors because both nust
conpensate sane injury). See also La.Cv.Code Ann. arts. 1794,
1797 and 1798. Therefore, the narrowng of solidary liability
between joint tortfeasors does not enconpass the solidary liability
that arises in Cormer's case. Thus, as to the solidary
relationship between P & Gand Aetna toward Corm er, art. 2324 does
not govern.?

In addition, art. 2324 was anended again in 1988 to provide
that "[i]nterruption of prescription against one joint tortfeasor,
whether the obligation is considered joint and divisible or
solidary, is effective against all joint tortfeasors.” La.C v.Code
Ann. art. 2324-C. This 1988 anendnent insured that the newy
altered rel ati onshi p between joint tortfeasors was still subject to
the traditional rule on interruption. P & Gs argunent that art.
2324-C does not apply because Cormer's enployer is not a joint
tortfeasor borders on sophistry. Either Cormer's enployer (and
t hus, Aet na) IS subject to art. 2324 or it is not.
Consequentially, evenif art. 2324 changed the rel ati onshi p bet ween
Aetna and P & Gto one of joint liability, Aetna's acknow edgnent
woul d still interrupt prescription as to P & G

B. Paynent of Conpensation Benefits as Acknow edgenent

In a case alnost identical to Cormer's, the Eastern District

of Loui siana held that an enpl oyer's voluntary paynent of workers'

’2ln the event that Cormier eventually receives a judgnent,
we do not address the effect that MSI's proportion of fault may
have on Aetna's recovery of benefits it paid under the LHACA
See Gauthier v. OBrien, 618 So.2d 825 (La. 1993).
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conpensation benefits interrupted prescription against a
third-party tortfeasor. Billizon v. Conoco Inc., 864 F.Supp. 571
(E.D. La.1994) Like Cormer, Billizon was injured on a platformoff
the Louisiana shore and received workers' conpensation paynents
from his enployer under the LHWCA More than a year after his
injury, Billizon filed suit against a third-party tortfeasor.
Billizon argued that his enployer's paynent of workers

conpensation had interrupted prescription against the third-party
tortfeasor.

The district court agreed. The court first held that under

Wllians, Billizon's enployer and the third-party tortfeasor were
solidarily |iable. The court next decided that by voluntarily
payi ng wor kers' conpensation, the enployer had " "perfornfed] acts

of reparation or indemity, [nmade] an wunconditional offer or
paynment, or [lulled] the <creditor into believing that [the
enployer] wll not <contest Iliability," " and thus tacitly
acknow edged Billizon's right to recovery. ld. at 574 (quoting
Lima v. Schm dt, 595 So. 2d 624, 634 (La.1992)). The court reasoned

t hat :
t he consequences in | aw of an enpl oyer who has been sued for
wor kers' conpensation do not conceptually differ, then, from
those resulting from an enployer's voluntary paynent of
conpensation benefits in response to an admnistrative
request. On the contrary, the | aw shoul d favor such paynents,
and shoul d not inspire lawsuits sinply as a nodel to interrupt
prescription.

| d.

The Billizon Court recogni zed that its decision wuld all ow an

injured enployee to file suit against a tortfeasor within one year



of the enployer's |ast conpensation paynent, even if that paynent
occurred many years after the injury. However, the court expl ai ned
t hat :

[t] he Loui siana Suprenme Court has specifically stated that the
common | aw doctrine of | aches does not apply in Louisiana and
that prescription periods are the province of the | egislature.
Picone v. Lyons, 601 So.2d 1375, 1377 (La.1992). In that
case, the high court held that interruption of prescription
against all solidary obligors is rationally related to the
state's interest in providing full recovery for tort victins.

ld. at 575.
For several reasons, P & G nmaintains that Billizon was
wrongly deci ded. P & G first argues that Aetna's conpensation

paynments di d not acknowl edge Aetna's liability for all of Cormer's
damages, but only acknow edged liability for the anpbunt of each
paynment as it cane due. However, as the Billizon Court correctly
explained, "the liability for workers' conpensation is a unitary
obligation for an i ndeterm nate anount, which the | aw directs shal
be made in a series of regular paynents." See 864 F.Supp. at 574-
75. Thus, Aetna's paynents constituted acknow edgenent of, and
interrupted prescription on, the unitary obligation.

P & G also argues that Aetna's voluntary paynents shoul d not
interrupt prescription agai nst P & G because of Aetna's position as
a subrogee of Cormer. P & G contends that, by interrupting
prescription of Cormer's claim Aetna also preserved its own
opportunity to be reinbursed out of Cormer's recovery. P & G
asserts that this constitutes a conflict of interest between Aetna
and itself and argues that Aetna's acknow edgenent should not

interrupt prescription against P & G in such circunstances.



However, the benefit that a workers' conpensation carrier may
ultimately gain from an enployee's suit against a third-party
tortfeasor is far too wuncertain and renpbte to regard the
conpensation carrier's paynent of benefits as a self-serving act
designed to preserve its recovery rights. More inportantly,
nothing in Louisiana |aw, including the Louisiana Suprene Court's
decision in WIIlians, suggests that acknow edgnent by one solidary
obligor interrupts prescription against other solidary obligors
only when their interests are perfectly aligned.

P & G next asserts that, under Louisiana |aw, paynent of
wor kers' conpensation benefits is not an adm ssion of liability,
citing La.Rev.Stat. Ann. § 23:1204. But Aetna did not make its
paynment s under the Loui si ana workers' conpensati on programcovered
by 8 23:1204; Aetna paid under the LHWCA. Thus 8§ 23: 1204 has no
application in this case.

W essentially agree with the Billizon Court's sound
anal ysis. Accordingly, we agree that an insurance carrier which
voluntarily pays workers' conpensation benefits under the LHWCA
acknow edges the enpl oyee's right to these benefits and interrupts
prescription against all solidary obligors.

C. Extent of Interruption

P & G argues finally that, even if Aetna' s paynents
interrupted prescription against P & G interruption was only
effective for an anmount equal to the extent of the solidary
obl i gati on. Wiile this may have been the |law at one tine, see

Anderson v. Scianbra, 310 So.2d 128, 131 (La. App. 4th Cr.1975), it



is nolonger the rule after Wllianms. As WIIians enphasi zed, once
prescriptionis interrupted for all solidary obligors, "plaintiffs
are free to assert whatever <clains they have against the
def endants. " 611 So.2d at 1384-85. To hold otherw se would
contravene Louisiana's stated interest in providing tort victins
wth a full recovery. See Lyons, 601 So.2d at 1377. W concl ude
that Aetna's acknow edgnent interrupted prescription on all of
Cormer's clainms against P & G
L1,

Because Aetna's paynent of LHWCA benefits interrupted
prescription against P & G we do not reach Cormer's argunents
that the prescriptive period was interrupted by Aetna's
i ntervention or suspended under the equitable doctrine of contra
non val entum

The district court's dismssal of Cormer's suit against P &

G i s VACATED and the case REMANDED for further proceedings.



