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VANCE, District Judge:

Toi nette Fontenot and W1 I iamBrandenburg appeal froman order
by a United States Magistrate Judge in the Western District of
Loui si ana granting judgnent as a matter of lawto the defendants on

the grounds of qualified immunity and conditionally granting the

* District Judge of the Eastern District of Louisiana, sitting

by desi gnati on.



defendants' notion for a new trial. W affirm the magistrate
judge's order as to WIIliamBrandenburg, but we reverse and renand
for further proceedi ngs consistent wwth this opinion as to Toi nette

Font enot .

BACKGROUND

Shortly after 2:00 a.m on January 21, 1991, the Jefferson
Davis Parish Sheriff's O fice received an energency tel ephone cal
from a |ocal convenience store "about a man with a gun." The
Sheriff's Ofice dispatched shift supervisor Deputy Robert Trahan
to investigate. A patron subsequently infornmed Trahan that he had
been assaulted by WIIliam Brandenburg. Several other patrons al so
identified Brandenburg by nane as the all eged assail ant.

Brandenburg was well known anong Jefferson Davis Parish
Sheriff Deputies as a convicted felon with a history of viol ence.
The deputies al so knew that during his incarceration, Brandenburg
had been a "trustee" [sic] of the parish prison and that he had
recently testified before a grand jury in connection with a
corruption investigation concerning the Jefferson Davis Parish
Sheriff's Office.! After a search of the convenience store and
surrounding area failed to uncover Brandenburg, Trahan ordered
Sheriff Deputies Bob Finley, Donald Brown, Scott Bussey, and Joe

GQuidry to pick Brandenburg up for questioning. Trahan directed the

1 "Trustees" [sic] were prison inmates who allegedly did work
for the Sheriff and his deputies in exchange for various
privileges, including being granted extended Iliberties from

i ncarceration.



deputies to Toinette Fontenot's residence, where Brandenburg was
known to reside. Trahan stayed behind at the conveni ence store to
gat her additional information.

The deputies traveled the short distance to Fontenot's
residence in three squad cars, arriving at approxi mately 2:30 a. m
To illumnate the area, the deputies trained their vehicle |ights
across Fontenot's hone and then approached the residence on foot
fromtwo directions. Deputies Finley, Brown, and Bussey entered
Fontenot's carport at the side of the house. Wile Deputies Brown
and Finley wal ked up to the carport door entrance, Deputy Bussey
positioned hinself at a back wall with a shotgun pointed at the
door. Deputy Brown held his handgun in a ready position.
Meanwhi | e, Deputy Q@uidry approached the house from the back,
positioning hinself at a back door entrance. H s gun was al so
drawn. Before the deputies took any further action, Fontenot, who
had been awakened by the vehicle lights, appeared at the carport
door entrance. Fontenot imrediately saw Deputy Brown facing her
t hrough a window in the door. Hi's gun was pointed directly at her.
One of the deputies commanded: "Jeff Davis Sheriff's Ofice--open
up! " Fontenot conplied, and the three deputies |located in the
carport noved quickly into her hone. Deputy Guidry foll owed.

Upon entering the residence, the deputies searched the roons
adj oi ning the carport door entrance. Frightened for the safety of
her sl eepi ng daughter, Fontenot ordered the deputies not to venture
further into the honme. The deputies conplied. Fontenot then asked

the deputies why they were at her honme and what they wanted. The



deputies told her that they were "not at liberty" to disclose such
information and proceeded to ask her a series of questions
concerni ng Brandenburg. Fontenot told the deputies that
Brandenburg had left the house to get a pack of cigarettes.
Font enot again asked the deputies why they were inside her hone.
She al so asked whether they had a search warrant. The deputies
tol d Fontenot that they did not have a warrant. They al so told her
that they had been sent to "pick up" Brandenburg but refused to
tell her why. During the exchange, Fontenot told the deputies to
cal mdown and to expl ain what was happening. On several occasions,
she also told themthey "needed to | eave." The deputies ignored
Fontenot's demands to | eave but hol stered their guns.

Wthin a few mnutes, Brandenburg arrived on the scene,
parking his car on the road in front of the house. At that point,
the deputies left Fontenot's honme and rushed toward Brandenburg's
car. Guns drawn, the deputies ordered Brandenburg out of the
vehicle and infornmed hi mthat they had been ordered to pick himup
for questioning. Brandenburg exited the vehicle with his hands up.
He then asked the deputies if they had a warrant. The deputies
told Brandenburg that they did not have a warrant. Br andenbur g
refused to go with the deputies and accused themof being there to
retaliate against him for testifying before the grand jury. He
then dashed for the cover of the carport. As Brandenburg ran
toward the carport, Deputy Guidry tackl ed hi mbut was shrugged of f.

Once safely in the carport, Brandenburg positioned hinself at

its back end. Font enot stood behind him Bot h Fontenot and



Brandenburg told the deputies to | eave, but they renmained at the
front end of the carport. Their guns were drawmn. Wthin a few
monents, Brandenburg and Fontenot were joined in the carport by
Brandenburg's pitbull terrier. A standoff ensued.

During the standoff, the deputies attenpted to convince
Brandenburg to conme with themvoluntarily. Brandenburg refused to
do so unl ess state troopers were brought to the scene to ensure his
protection. Wile the parties discussed the terns of Brandenburg's
surrender, the pitbull terrier lunged at the deputies. Deputy
Bussey threatened to shoot the dog if it cane any closer.
Brandenburg pull ed the dog back by its collar. He then broke off
t he handl e of a broomand warned that no one was going to shoot his
dog. After approximately thirty mnutes of fruitless discussion,
t he deputi es becane convi nced that Brandenburg woul d not cone with
them voluntarily. They radioed Trahan for instructions. Trahan
told the deputies to |eave, which they did. A warrant charging
Brandenburg wi t h aggravat ed assault was i ssued t he next day, and he

was arrested w thout incident.

1. PRI OR PROCEEDI NGS

In their conplaint, Brandenburg and Fontenot allege that
Deputies Finley, Bussey, Guidry, and Brown, together with Deputy
Trahan and Jefferson Parish Davis Sheriff Dallas Cormer, violated
their constitutional rights and commtted various intentional torts
during the January 21, 1991 stand-off. Plaintiffs further allege
that they are entitled to damages under 42 U S.C. § 1983 and



Loui siana state law. The parties consented to a jury trial before
a magi strate judge.

During trial, the magistrate judge dismssed plaintiffs'
clains against Sheriff Cormer. The jury found in favor of Deputy
Trahan on all clains but returned a verdict in favor of both
plaintiffs against Deputies Finley, Bussey, Quidry, and Brown on
plaintiffs' Section 1983 clains. The jury awarded Toinette
Fontenot $15,000 in conpensatory damages and $2,500 in punitive
damages. W I Iliam Brandenburg was awarded $10, 000 i n conpensatory
damages. The deputies subsequently filed a notion for judgnent as
a matter of law and alternatively, a notion for a new trial
Finding the deputies entitled to qualifiedimmunity, the magistrate
judge granted their notion for judgnent as a matter of |aw and

conditionally granted their notion for a new trial.

[11. DI SCUSSI ON

Plaintiffs' first point of contention is that the magistrate
judge erred in granting the defendants' notion for judgnent as a
matter of | aw In determning the propriety of the magistrate
judge's order, we consider all of the evidence in the |ight nost
favorable to the parties opposed to the notion. Barnett v.
I nternal Revenue Service, 988 F.2d 1449, 1453 (5th Gr.), cert.
denied, = US | 114 S. C. 546 (1993). |If the facts and
i nferences point so strongly and overwhelmngly in favor of the
def endants that reasonable jurors could not have arrived at the

verdi ct reached in this case, the magi strate judge's order will be



upheld. Crist v. Dickson Wlding, Inc., 957 F.2d 1281, 1285 (5th
Cr.), cert. denied, _ _US 113 S C. 187 (1992). On the
ot her hand, the nmagistrate judge was not free to adjudicate the
facts de novo. We nust therefore reverse if the evidence before
the jury was such that reasonable and fair-m nded persons in the
exercise of inpartial judgnent m ght reach different concl usions.
Mol ex, Inc. v. Nolen, 759 F.2d 474, 478 (5th Cr. 1985).

In his order, the nmgistrate judge held that the deputy
defendants were entitled to qualified inmunity with respect to
plaintiffs' clains under 42 U . S.C. § 1983. Under the doctrine of
qualified imunity, | aw enforcenent officers may not be held |iable
for civil damages so "long as their actions could reasonably have
been thought consistent with the rights they are alleged to have
violated." Enlowv. Tishom ngo County, 962 F.2d 501, 508 (5th Cr
1992) (citations omtted); see Harper v. Harris County, 21 F. 3d 597,
600 (5th Cr. 1994). The exam nation of a claim of qualified
immunity is a two-step inquiry. First, a court nust determ ne
whet her plaintiff has alleged a violation of a clearly established
right. See Siegert v. Glley, 500 U S. 226, 111 S.C. 1789, 1793
(1991). Second, the court nust determ ne whether the officer's
conduct was objectively reasonable in light of the legal rules
applicable at the tine of the alleged violation. 1d. The inquiry
is conducted without regard for the law enforcenent officer's
actual state of mnd or subjective notivations. |Instead, the court
attenpts to put itself "in the shoes of a reasonable police officer

as he or she approaches a given situation and assesses the



i kel i hood of danger in a particular context."” United States v.

Ri deau, 969 F.2d 1572, 1574 (5th Cr. 1992) (en banc).

A. Br andenburg's d ai ns

Brandenburg all eges that the defendants' conduct during the
January 21, 1991 standoff anpbunted to an unl awful seizure and that
the officers used excessive force in attenpting to effect his
arrest.? Both allegations inplicate well-established rights under
the Fourth Amendnent and are thus sufficient to satisfy the first
step of the qualified-imunity analysis. Qur concern therefore is
w t h whet her, when vi ewed objectively, the facts and circunst ances
surroundi ng the standoff support as objectively reasonable the
deputies' conduct with regard to Brandenburg. W find that they
do.

In order to nake a warrantless arrest in a public place, the
arresting officers nust have probable cause to believe that the
suspect has commtted, is conmtting, or is about to commt a
crinme. See Harper v. Harris County, 21 F.3d 597, 601 (5th Gr.
1994); United States v. Mason, 665 F.2d 765, 769 (5th Cr. 1982).

In this case, the victim of the alleged assault identified

2 There are three tiers of police-citizen encounters:
conmuni cat i ons bet ween police and citizens i nvol ving no coercion or
detention; investigatory stops; and full-scale arrests. Uni t ed

States v. Watson, 953 F.2d 895, 897 n.1 (5th Gr.), cert. denied,
504 U. S 928, 112 S. Ct. 1989 (1992). Brandenburg and the deputies
di spute the nature of the detention involved here. However, since
we find that the deputies had probabl e cause warranting the arrest
of Brandenburg, the nost coercive form of detention, the
di stinction between the types of detention is not critical to the
resolution of this case.



Brandenburg by nane. The victinms identifying statenent was
corroborated by other patrons. The deputies also knew that
Brandenburg was a convicted felon and that he |ived nearby. Under
t hese circunstances, the deputies had probable cause to believe
that Brandenburg had commtted a crine. See United States v.
Dougal |, 919 F.2d 932, 934 (5th Gr. 1990), cert. denied, 501 U S
1234 (1991) (probable cause may rest on victims description of
assail ant).

Brandenburg argues that the existence of probable cause did
not authorize the deputies to arrest him when he was physically
| ocated on Fontenot's property. In support of his argunent,
Brandenburg relies on the Suprene Court's decision in Payton v. New
York, 445 U. S. 573, 100 S.Ct. 1371 (1980). Payton teaches that the
Fourth Amendnent prohibits | aw enforcenent officers from nmaking a
warrant| ess and nonconsensual entry into a suspect's hone in order
to make a routine felony arrest. Id. at 576, 100 S.C. at 1374-75;
see also United States v. Richard, 994 F.2d 244, 247 (5th Cr.
1993). The decision rests on the heightened interest of privacy
associated with being free from intrusion in one's hone or
dwel i ng. ld. at 587-88, 100 S.Ct. at 1380-81. However, this
Court has held that the expectation of privacy recogni zed i n Payton
does not exi st when a fel ony suspect stands at the open door of his
residence or is otherwise accessible to the public. See United
States v. Carrion, 809 F.2d 1120, 1128 (5th Cr. 1987) (doorway of
hotel roon); United States v. Holland, 755 F.2d 253, 255 (5th
Cr.), cert. denied, 471 U. S. 1125, 105 S. C. 2657 (1985) (conmon



hal l way); United States v. Mason, 661 F.2d 45 (5th Gr. 1981)
(front door of hone).

The deputies made initial contact wth Brandenburg when
Brandenburg sat in his car on a public street in front of his hone.
The deputies rushed the car with guns drawn and or dered Brandenburg
out of the vehicle. They announced their intention to detain him
and Brandenburg exited the vehicle with his hands up. When
Brandenburg ascertained that the deputies did not have a warrant,
he fled and was tenporarily tackled by Deputy Quidry before he
reached Fontenot's carport. In California v. Hodari, _ US.

., 111 s, . 1547 (1991), the United States Suprene Court
confirmed that a sei zure occurs for Fourth Amendnent purposes when,
by physical force (however slight) or a show of authority, a |aw
enforcenent officer restrains the liberty of acitizen in sone way.
Here, Brandenburg submtted to a show of authority in a public
street when he exited his vehicle with his hands up upon police
orders. He was thereafter subjected to physical force in a
publicly accessi bl e area when Deputy Guidry attenpted to subdue him
as he fled across Fontenot's yard. Thus, contrary to plaintiff's
argunents, the deputies' seizure of Brandenburg did not occur in a
private place. Because Brandenburg did not have a protectable
privacy interest in the public street or in Fontenot's yard, and
t he deputi es had probabl e cause to believe that he had commtted a
crinme, their seizure of Brandenburg was | awful.

Brandenbur g' s subsequent escape to the safety of the carport

does not change matters. Brandenburg had no expectation of privacy

10



in the carport either. It was open to public view and accessible
from the street. Moreover, even if Brandenburg had had an
expectation of privacy when standing under the carport, a felony
suspect cannot defeat a |lawful arrest begun in a public place by
escaping into a private place. See United States v. Santana, 427
US 38, 43, 96 S.Ct. 2406, 2409-10 (1976). The deputies were
therefore well within the bounds of the Fourth Armendnent when they
det ai ned Brandenburg while he stood under the carport.
Brandenburg's Fourth Anmendnent excessive force claimnerits
little discussion. To prevail on his claim Brandenburg was
required to prove a significant injury, which resulted directly and
only fromthe use of force that was clearly excessive to the need,
and that the excessiveness of the need was objectively
unr easonabl e.® See Johnson v. Mrel, 876 F.2d 477 (5th Cr. 1989)
(en banc). Al t hough the standoff between the deputies and
Brandenburg | asted over half an hour, the only force actually used
agai nst Brandenburg was Deputy CGuidry's effort to tackle him
Brandenburg suffered no significant injury fromthis attenpt to
subdue him Moreover, Q@uidry's use of nondeadly force was
objectively reasonable in light of Brandenburg's history of
vi ol ence and what coul d reasonably have been vi ewed as an effort on

Brandenburg's part to escape. See G ahamv. Connor, 490 U.S. 386,

3 Because the events in this case took place in 1991, the
obj ecti ve reasonabl eness of the defendants' use of force nust be
eval uated under the significant injury test that prevailed at the
time. See Harper v. Harris County, 21 F.3d 597 (5th G r. 1994);
conpare Hudson v. McMIllian, __ US |, 112 S . C. 995 (1992)

(overruling the significant injury prong in an Ei ghth Anmendnent
excessive force context).

11



396, 109 S.Ct. 1865, 1871-72 (1989).

In sum we find that the seizure and force used in this case
were reasonable wunder the circunstances. The deputies are
therefore entitled to qualified imunity for their actions agai nst
Brandenburg. The nagistrate judge's order is thus affirned to the
extent that it granted judgnent as a matter of lawin favor of the

deputi es and agai nst Brandenburg.

B. Fontenot's d ai ns

Fontenot argues that the deputies violated the Fourth
Amendnent by entering her home without a warrant. At the tine of
the incident in this case, it was well-established that a
warrant | ess, nonconsensual entry into a hone is presunptively
unr easonabl e. Payton, 445 U. S. at 576; 100 S. . 1374-75.
Hartsfield v. Lenmachs, 50 F.3d 950, 954 (11th Cr. 1995); United
States v. Curry, 751 F.2d 442, 448 (1st Cir. 1984); cf. Vasquez v.
Snow, 616 F.2d 217 (5th Gr. 1980) (finding a violation of the
Fourth Amendnent where officer entered third party's honme w thout
warrant or probabl e cause to believe suspect was at that | ocation).
Such an entry may, nonet hel ess, be reasonabl e when | aw enf or cenent
of fi cers have probabl e cause to believe a felony suspect is at the
| ocati on and exigent circunstances exist. The Court has already
determned that the deputies had probable cause to arrest
Br andenbur g. They also had probable cause to believe that
Brandenburg would be at Fontenot's hone since that was where he

resi ded. However, there was no evi dence to suggest, and defendants

12



do not contend, that exigent circunstances were present at the tine
they arrived at Fontenot's hone. Rather, defendants assert that
Fontenot inplicitly consented to their entry and search for
Brandenburg by opening the door to her hone. W disagree.

Font enot was abruptly awakened in the m ddl e of the night by
bright Iights shining through her bedroomw ndow. Wen she went to
i nvestigate what was happening, she was confronted by three
uni formed officers. A fourth officer was standing at her back
door. At least two of the officers had weapons pointed directly at
her. The deputies did not knock or ask if they could enter the
residence. Instead, one of the deputies identified hinself as a
| aw enforcenent officer and ordered Fontenot to open the door.
Faced with this show of authority, Fontenot could have reasonably
concl uded that she had no choice but to conply with the order or
ri sk being subjected to physical, possibly deadly, force. See
United States v. Ednondson, 791 F.2d 1512, 1515 (11th Cr. 1986)
(suspect does not consent to entry of residence when consent is
pronpted by show of official authority). Accordingly, Fontenot's
act of opening the door did not ambunt to consent, and the deputies
were not free to enter her residence.

The unreasonabl eness of the deputies' conduct is further
denonstrated by their subsequent refusals to | eave the residence
after entry. Fontenot testified that on several occasions, she
told the deputies that "they needed to | eave." These statenents
were sufficiently explicit to put the deputies on notice that their

presence was unwelcone and their conduct unlawful. They,

13



nevertheless, failed to | eave the premi ses. The defendants' only
response to justify their refusal to leave is that their entry into

Font enot's home di d not anpbunt to a sei zure violative of the Fourth

Amendnent . This argunent m sses the mark. The place of the
intrusion, Fontenot's hone, "is entitled to the strictest Fourth
Amendnent protection against unwarranted intrusions.” Wnger v.

Bonner, 621 F.2d 675, 682 (5th Cir. 1980). Under the circunstances
present here, the deputies' nere presence in the hone violated the
Fourth Amendnent, and they were therefore obligated to | eave when
instructed to do so.

Mor eover, as expl ai ned above, there was anpl e evidence of an
of ficial show of authority on the part of the deputies to warrant
the conclusion that Fontenot's |iberty was restrained. |In order
for a seizure to occur, there nust be a restraint of |iberty
acconpl i shed by neans of either physical force or the submssionto
the assertion of authority. California v. Hodari D., __ US _ |
111 S. . 1547, 1550-51 (1991). Here, the deputies' guns were
drawn and pointed. They ordered Fontenot to give them imedi ate
access to her hone. They ignored her requests for themto | eave
her hone. Wil e the deputies nay not have intended to restrain
Fontenot's liberty in their efforts to |locate Brandenburg, their
conduct suggested otherwi se. Further, Fontenot submtted to their
show of authority when she did not physically resist the deputies
or attenpt to flee.

The nmagi strate judge was obligated to enter the judgnent of

the jury if reasonabl e persons could cone to contrary concl usi ons

14



on the basis of the evidence presented at trial. Mlex, Inc., 759
F.2d at 478. For the reasons expl ai ned above, the evidence in this
case did not mandate the conclusion that Fontenot voluntarily
consented to the entry of her honme or to any other restraint of her
liberty. Since there was neither consent nor exigent circunstances
to justify the deputies' conduct, their warrantless entry into
Fontenot's honme and subsequent refusals to | eave were objectively
unreasonable and violated the Fourth Anendnent's proscription
agai nst unreasonabl e searches and seizures. W therefore reverse
the magi strate judge's order granting judgnent as a matter of |aw
in favor of the defendants with respect to Fontenot's Section 1983
claim

We are thus left to consider the propriety of the nmagistrate
judge's order conditionally granting the defendants a newtrial on
Fontenot's Section 1983 claim Orders granting or denying a new
trial are reviewed under an abuse of discretion standard. Allied
Bank-West, N A v. Stein, 996 F.2d 111, 115 (5th Gr. 1993).
However, we will exercise "broad review' of a court's grant of a
new trial" <ecause of our respect for the jury as an institution
and our concern that the party who persuaded the jury shoul d not be
stripped unfairly of a favorable decision.”" 1d., quoting N ssho-
lwai Co. v. Qccidental Crude Sales, Inc., 848 F.2d 613, 619 (5th
Cr. 1988). An order granting a new trial wll therefore be
reversed when it is not supported by the reasons given, and the
jury's findings are supported by evidence in the record. LIoyd v.

Georgia Qulf Corp., 961 F.2d 1190, 1196-97 (5th Gir. 1992).
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Here, the magistrate judge did not explicitly state his
reasons for conditionally granting a new trial. Further, we have
al ready determ ned that the defendants are not entitled to judgnent
as a matter of |awon the grounds of qualified imunity with regard
to Fontenot's Section 1983 clains. W have also determ ned that
t here was adequate evidence in the record to support a finding that
t he defendants violated Fontenot's Fourth Amendnent rights, which
provi des an adequate basis for liability under Section 1983. The
magi strate judge's order conditionally granting a new trial is
therefore reversed. W remand this case with instructions to
reinstate the jury's verdict in favor of Fontenot and to render
judgnent in her favor.

AFFI RVED, | N PART, REVERSED, | N PART, AND REMANDED.
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