IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40263

LLOYD SW TZER,
Pl ai ntiff-Appellee,

ver sus

WAL- MART STORES, | NC.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Texas

(May 12, 1995)

Before WSDOM W ENER and PARKER, Circuit Judges.
WENER, Circuit Judge.

In this ERI SA! case Def endant - Appel | ant \Wal - Mart Stores, Inc.
(Wal -Mart), in its capacity as plan adm nistrator of the WAl -Mart
Stores, Inc. Health Benefit Plan (the Wal -Mart Pl an), appeals from
an adverse ruling of the district court ordering it to reconsider
Plaintiff-Appellee LIloyd Swtzer's clai ned nedi cal expenses. The
district court, after acknow edging that a lapse in Swtzer's

health insurance coverage precluded him from obtaining a |eqal

! Enpl oyee Retirement |Inconme Security Act of 1974, 29 U S.C.
§8 1001 et seq.



remedy, nevertheless concluded that Wal-Mart was "arbitrary and
capricious" in denying Switzer's clains and proceeded to fashion a
so-called equitable renedy to achieve the result that the court
found proper under the circunstances. Concluding that the court
clearly erred in factual determ nations upon which this case turns
and erred as a matter of law in holding that Wal-Mart's denial of

Switzer's clainms was "arbitrary and capricious," we are constrai ned
to reverse its ruling, vacate its judgnent, and render a take-
not hi ng j udgnent agai nst Switzer.
I
FACTS AND PROCEEDI NGS
Switzer went to work for Wal-Mart in 1988, where he becane a
participant in the Wal -Mart Plan. His participation, and thus his
health insurance coverage, ceased automatically when he quit his
job with Wal -Mart in Septenber 1990. Switzer elected to take out
a COBRA? continuation policy of health i nsurance under the Wl - Mart
Plan, doing all that was necessary to obtain such coverage and
thereafter to maintainit--fromthe inception through the cal endar
mont h endi ng August 31, 1991-- by tinely remtting the full anmount
of each nonthly prem um paynent by personal check.?

During the few nonths after Switzer left his Wal-Mart | ob

VWal -Mart made several admnistrative errors in connection with

2 Consol i dated Omi bus Budget Reconciliation Act of 1985, 29
U S C 88 1161-68.

3 Switzer's first COBRA paynent, made on Decenber 27, 1990,
covered a period from Septenber 8, 1990 through January 31, 1991.
All of his subsequent paynents, however, were nade on a nonthly
basi s.



winding up his coverage under the Wal-Mart Plan, inproperly
deducting insurance premuns fromSwitzer's accrued vacati on pay.
Wl - Mart reversed those incorrect deductions by the end of January
1991, however, and the errors have no direct bearing on Switzer's
ensui ng health insurance difficulties, except to the extent that
they figured into the district court's determ nation that Swtzer
was justified in believing that Wal-Mart had a propensity for
maki ng such m stakes in adm nistering its insurance plan.

Effective June 21, 1991, Switzer was rehired by Wal-Mart. As
his prior enploynent termnation in Septenber 1990 constituted a
true break in service and not a |eave of absence, his return in
June 1991 was tantanount to new enpl oynent and he was deened a "new
hire" under the Wal-Mart Plan. He was therefore subject to a 90-
day waiting period before his re-enrollnent in the Wal-Mart Pl an
coul d becone effective. Switzer was aware of the delay in coverage
under the Wal-Mart Plan resulting fromthat waiting period and of
his need to maintain his COBRA coverage by nmeking tinely nonthly
prem umpaynents until his regul ar coverage under the Wal - Mart Pl an
recomenced.

In addition to having received a sunmary plan description
(SPD) detailing COBRAIn ordi nary, conversational | anguage, Swtzer
was given, and had in his possession at all pertinent tines, a
nmont hl'y coupon book for his COBRA policy. The coupon for the nonth
of Septenber 1991 specified that a prem um paynent of $82.46 was
due and payabl e on August 28, 1991. It alsoreflected that Switzer

was entitled to a grace period of 30 days, and that the August 28th



paynment woul d be past due on Septenber 27, 1991sQthe | ast day of
the grace period. The coupon contained the foll ow ng statenent:

"I F PAYMENT IS NOT RECEIVED IN QUR OFFI CE ON

OR BEFORE PAST DUE DATE, COVERAGE W LL BE

CANCELLED ON DATE LAST PAID. "
Switzer never remtted the August 28, 1991, paynent, in whole or in
part; he also did not remt any other paynent thereafter. The | ast
nmont hl y paynent that he nade on his COBRA coverage was t he one that
was due late in July. Swtzer paid it by check on July 26th,
mai ntaining his COBRA coverage in full force and effect only
t hrough August 31, 1991.4

Cal cul ated on the basis of his re-enploynent date of June 21,

1991, Switzer's 90-day waiting period for coverage under the Wl -
Mart Plan expired approximtely three-fourths of the way through
the period of his Septenber COBRA coverage, before Switzer's COBRA
coverage |apsed automatically on Septenber 27th--effective
retroactively to August 3l1lst--due to non-paynent. Apparently
concluding that the premumfor that fractional period was subject
to proration, the district court found that Swtzer's final
Sept enber COBRA paynent shoul d have been approxi nately $60 for that

partial nmonth, not the full $82.46 reflected on the coupon.?®

4 The record reflects that Switzer had his wi fe handl e these
i nsurance matters, albeit in consultation with him and that she
had experience with insurance policies, having worked in the
i nsurance busi ness for sone 15 years and even havi ng owned her own
agency at one tine.

5> Wal-Mart contends that it questioned whether Switzer had a
right to prorate the paynent and indicated its position to the
district court. W find that resolution of the proration issue is
not required for purposes of this appeal.
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On Cctober 4, 1991, Wil-Mart deducted a nedical insurance
premum from Switzer's regular nonthly paychecksQthe first
deduction following Switzer's re-enploynent at Wal-Mart. The
deduction covered Switzer's initial, partial period of renewed
coverage under the Wal-Mart Plan, fromhis initial eligibility date
of Septenber 21, 1991 t hrough Cct ober 4, 1991, the begi nning of his
first full nonth of coverage.

Also under date of OCctober 4, Wl-Mart sent Switzer a
conputer-generated letter, which he received shortly thereafter.
The letter informed himthat his COBRA coverage woul d be cancel ed
retroactively, effective to August 31, 1991, if he did not remt,
by Oct ober 16, 1991, the $82.46 prem um paynment SQan anount equal to
a full nonth's COBRA prem unsQt hat had been due on August 28, 1991
and had becone past due on Septenber 27, 1991. In addition to
stating that cancellation of his COBRA coverage would be effective
retroactively to August 31, 1991, the letter advised that cancel ed
coverage could not be resuned.?®

Despite the obviously inportant nature of that information,
Switzer el ected to make no paynent what soever. He al so el ected not
to contact anyone at Wal - Mart about the October 4th letter or about
t he COBRA paynent to which the letter referred. Rather, he took it
upon hinself, with the counsel of his wife only, to conclude

(erroneously) that, inasnmuch as his final COBRA period was a

W note that by October 4, 1991, Switzer's COBRA coverage had
already |apsed (effective retroactively to August 31, 1991) by
virtue of his failure to pay his August 28th prem um by Septenber
27th, the last day of the 30-day grace period.
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partial nmonth and the figure nentioned in the letter was equal to
a full nonth's premum the delingquent paynent referred to in the
|l etter must have been covered by Wal-Mart's COctober 4th payrol
deducti on. Switzer canme to this incorrect conclusion wthout
i nqui ring about his msinterpretation, despite the fact (as found
by the district court) that he was consciously interested in
mai nt ai ni ng uni nterrupted heal th i nsurance cover age.

Switzer had a known heart condition which constituted a pre-
existing condition under the \Wal-Mart Pl an. That plan provided
that all pre-existing conditions were excluded fromcoverage until
the plan participant had been continuously covered for twelve
consecutive nonths. Thus, to avoid any lapse in coverage
triggering the Wal-Mart Plan's one-year exclusion for his pre-
existing heart condition by creating a "new' starting date for his
coverage under that plan, Switzer had to maintain his COBRA
coverage in effect until Septenber 21, 1991, ninety days after his
re-enploynment at Wal-Mart on June 21, 1991. Quite sinmply, if
Switzer maintained continuous coverage fromone plan to the other,
the heart condition woul d have been covered conti nuously through a
conbination of the two plans; but if the COBRA coverage | apsed
before his Wal -Mart Plan coverage began, the WAl -Mart Pl an's one-
year exclusion of pre-existing conditions from coverage would
exclude Switzer's heart condition fromcoverage between August 31,
1991 (the end of COBRA coverage) and Septenber 21, 1992 (the end of
the Wal -Mart Pl an's one-year excl usion period).

On February 20, 1992sQduring the exclusion period for pre-



existing conditions under the Wal-Mart PlansQSwitzer suffered a
heart attack. Hs nedical bills exceeded $50, 000. As Pl an
Adm ni strator, Wal -Mart consi dered but denied Swtzer's clains for
medi cal costs and expenses. Wal-Mart denied his clains based on
the | apse, effective retroactively to August 31, 1991, of Switzer's
COBRA coverage resulting fromhi s non-paynent of the Septenber 1991
COBRA prem um and the Wal -Mart Plan's one-year exclusion of pre-
exi sting conditions from coverage.

After exhausting his admnistrative renedies to no avail,
Switzer filed suit in state court seeking rei nbursenent of nedi cal
expenses fromthe Wal -Mart Plan. Based on ERI SA' s preenption, Wl -
Mart renoved the suit to the federal district court, which
conducted a bench trial.

The district court found that Wal-Mart, by voluntarily
assumng a duty to inform Switzer of his inpending | apse of COBRA
coverage in a manner that the court believed to be ineffective and
confusing, had breached its fiduciary duty to Switzer to provide
him with clear and accurate information. In its ruling, the
district court acknow edged that Wal-Mart had no duty to inform
Switzer of the inpending lapse in his COBRA health insurance
coverage. Nonetheless, the court took the position that if a plan
adm ni strator decides, in the absence of a duty to do so, to notify
a plan participant of an inpending |oss of coverage, it nust nake
certain, by clearly communicating to the participant, that the
parti ci pant abandoni ng cover age does SO know ngl y and

intentionally.



In holding that WAl -Mart's conmmunication to Switzer was not
adequate, the court referred specifically to Wal-Mart's letter of
Cctober 4, 1991, which stated that Switzer needed to pay $82.46
rather than a prorated anount estinmated to be approxi mtely $60.
In light of Wal-Mart's past errors in admnistering Switzer's
coverage, the court reasoned, Switzer was entitled to a nore
t horough explanation from Wal - Mart, summarizing his paynents and
advi sing him expressly of the need to avoid the inpending three-
week gap in coverage. The district court believed that the notice
fromWal-Mart to Switzer did not make sufficiently clear that the
del i nquent COBRA paynent was unrelated to the prem umthat WAl - Mart
had deducted from Switzer's paycheck on Cctober 4, 1991, for his
coverage under that plan comenci ng Septenber 21, 1991. The court
al so concluded that Wal-Mart's letter should have clarified the
meaning of the October 16th paynent deadline for Switzer's
del i nquent COBRA paynent and that deadline's relationship to the
origi nal Septenber 27th past due date.

Recogni zing the unavailability of a legal renedy to achieve
the result it deened appropriate under the circunstances, the
district court crafted an "equitable" renmedy: |t ordered WAl - Mart
to accept alate paynent fromSw tzer, thereby retroactively curing
his failure to pay the final COBRA premumand elimnating the gap
bet ween hi s COBRA and Wal - Mart Pl an coverages, and ordered WAl - Mart
to reconsider Switzer's clains for nedical expenses that resulted
fromhis heart problens. Wal-Mart tinely filed a notice of appeal,

and this revi ew ensued.



1]
ANALYSI S

A. St andard of Revi ew

W review a judgnent on the nerits of a nonjury civil case
applying the wusual standards of review’ Thus, we review
concl usi ons of |aw de novo and findings of fact for clear error.3
If the district court's account of the evidence is plausible in
light of the record viewed inits entirety, we may not reverse even
if we are convinced that, had we been sitting as the trier of fact,
we woul d have wei ghed the evidence differently.® Nevertheless, a
trial court's finding is "clearly erroneous"” when, although there
is evidence to support the finding, the reviewing court is |eft
with a definite and firmconviction that a m stake has been nade. 1°

Al t hough we generally review de novo the denial of benefits
under an ERI SA health pl an, ' when the plan adm nistrator is vested
Wi th discretionary authority to construe the terns of the plan and
determne eligibility for benefitssSQas was Wl - Mart SQt he deci si ons

of the plan adm nistrator can only be reversed if found to be

7 See Crisis Transp. Co.v. MV Erl angen Express, 794 F.2d 185,
187 n.5 (5th Cir. 1986).

8 See id.

® See First United Fin. Corp. v. Specialty Gl Co., 5 F.3d
944, 947 (5th Cr. 1993) (citing Anderson v.City of Bessener Gty,
470 U.S. 564, 574 (1985H)).

10 See Anderson v. City of Bessener City, 470 U S. 564, 573
(1985); United States v. United States Gypsum Co., 333 U S. 364,
395 (1948).

11 See Firestone Tire and Rubber Co. v. Bruch, 109 S. Ct. 948,
956- 57 (19809).




arbitrary and capricious.'? W reviewde novo the district court's
conclusion that the plan admnistrator's determnations were
arbitrary and capricious.

B. Vl -Mart's Letter to Switzer

As a starting point, we agree with the district court that
VWal - Mart as plan adm nistrator was not legally or contractually
bound to inform Switzer that he was late in remtting his final
COBRA prem um And we do not necessarily disagree wth the
inplication that if and when a plan adm nistrator thus elects to
act as a Good Sanmaritan andsQwithout prior inquiry from the
parti ci pant sQgrat ui t ously communi cate with a pl an partici pant about
such a matter, the admnistrator nust do so in a manner cal cul ated
to avoid confusion and m sunderstandi ng, whether by om ssion or
comm ssi on. It is at this point, however, that we part conpany
with the district court.

First, the district court suggests that for ERI SA purposes the
instant situation was other than routine. That is clearly
erroneous: VWal -Mart is not exactly your typical Mm and Pop
operation; we speculate that anong its tens of thousands of
enpl oyees, many m ss such paynents every nont hSQsone i ntentionally
and ot hers i nadvertently. Only by conputer can the nyriad enpl oyee
benefit matters of such a giant enployer be nonitored. Thus by

definition, Wal -Mart coul d not possibly give personalized attention

12 See id.; Vasseur v. Halliburton Co., 950 F.2d 1002, 1006
(5th Gir. 1992).

13 See Bolling v. Eli Lilly & Co., 990 F.2d 1028, 1029 (8th
Gir. 1993).
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to each and every enpl oyee. To conclude that Wal - Mart shoul d have
known, in the absence of an inquiry from Sw tzer, that he did not
want hi s COBRA coverage to | apse before his coverage under the Wl -
Mart Plan reconmenced is to ignore the realities of the situation.

VWAl -Mart's formletter to Swtzer regarding his delinquent
COBRA prem um paynment was not sent in response to an inquiry from
Switzer; he never bothered to initiate one. In addition, no one
has questioned the accuracy of the dates or tine limts set forth
in that letter. Consequently, the district court's reliance on

El ectro- Mechani cal Corp. v. Ogan,'* and Anweiler v. Anerican El ec.

Power Serv. Corp.,! to inpose a higher duty of pronptness and

adequacy on Wal-Mart in connection wth that conmunication to

Switzer is msplaced. Electro-Mechanical Corp. nakes clear that,

absent a specific participant-initiated inquiry, a plan
adm ni strat or does not have any fiduciary duty to determ ne whet her
confusi on about a plan termor condition exists.® It is only after
the plan admnistrator does receive an inquiry that it has a
fiduciary obligation to respond pronptly and adequately in a way

that is not m sleading.?

149 F.3d 445, 451-52 (6th Gr. 1993) (holding that plan
admnistrator did not breach its fiduciary duties where it had
adequately explained plan contents, and enployee had failed to
i nqui re about plan termthat he msinterpreted on his own).

15 3 F.3d 986, 991-92 (7th Gr. 1993) (holding that
fiduciaries breached their duties by not giving beneficiary full
and conpl ete information).

16 See El ectro-Mchanical Corp., 9 F.3d at 452.

17 See id. at 451.
11



Regardless of the level of the plan admnistrator's duty,
however, the court's finding that Wal -Mart's comruni cation di d not
provide sufficiently clear and accurate information to Swtzer
concerning the status of his COBRA coverage is clearly erroneous.
Renmenber, Switzer knew and understood that his coverage under the
VWal - Mart Pl an woul d not clutch in until Septenber 21, 1991, 90 days
after he rejoined Wal -Mart as an enpl oyee. Additionally, he stil
had in his possession the prem um coupon book (and presumably the
SPD) for his COBRA coverage, had used those coupons during the
period of his unenploynent and for the first two nonths follow ng
his re-enploynent, and had in hand the particular prem um coupon
for the paynent in question. That coupon clearly and unanbi guously
reflected the billing period that it covered (Septenber 1-30,
1991), the date by which the prem umwas due (August 28, 1991), the
date on which that paynent woul d be past due (Septenber 27, 1991),
and the fact that if such paynent were not received by WAl - Mart on
or before the past due date, Switzer's COBRA coverage would be
cancel ed automatically as of August 31, 1991sQthe |ast date for
whi ch he had made prem um paynents and a date of which Swtzer was
quite clearly aware.

Wth that in mnd we also find significant that which the
record reflects did not occur: Despite Switzer's conceded
know edge that he had to keep his COBRA coverage in effect at | east
t hrough Septenber 21, 1991 and that his prior prem umpaynents kept
his coverage alive only through August 31, 1991, Switzer nade a

consci ous decision not toremt the paynent refl ected on the coupon

12



as being due on August 28; he did not pay on that date, or on the
speci fi ed past due date of Septenber 27, or on any date i n between.
Significantly, Switzer's decision not to pay the prem umthat was
due on August 28 coul d not have been affected by WAl - Mart's Qct ober
4th notice; it cane far too late for that!

Switzer |i kew se made a consci ous decision not toinitiate any
inquiries to Wal-Mart indicating his concern or confusionsQhe did
not inquire about whether he had to nmake a paynent, about whet her
the paynent could be prorated for a |esser anobunt, or about
anything el se regarding his coverage. So, in light of all of his
know edge and his interest in avoiding a gap in coverage, Swtzer
overtly considered his options and el ected to take no action, nake
no inquiries, and all owthe past due date to cone and go, know ngly
di sregardi ng the prem umcoupon's statenent that "coverage wll be
cancel l ed on date | ast paid."?8

In fact, when Wal -Mart sent its October 4, 1991 formletter to
Switzer, his COBRA coverage had already | apsed! It was a pure act
of grace, then, for Wal-Mart to allow life to be breathed into
Switzer's noribund COBRA policy, thereby avoiding a gap between
that coverage and Switzer's Wal-Mart Plan coverage, by extending

from Sept enber 27th to October 16th the tinme in which Swtzer could

18 Even though Switzer contends that he also msinterpreted
the statenent on the prem umcoupon, "G ace period for this bill is
30 days," as neaning it would run fromeither the past due date of
Septenber 27th or the billing period expiration of Septenber 30th,
it is clear that Switzer took it wupon hinself to nake that
interpretation and, as wth the other matters, initiated no
inquiries to the plan adm ni strator or anyone else to clear up his
own conf usi on.
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still remt the premumthat had been due on August 28th and had
becone del i nquent on Septenber 27th. The district court did not
acknow edge the difference between a voluntary notice of inpending
COBRA coverage | apse sent at a tine before the | apse occurs, and
the instant situation in which WAl -Mart's gratuitous October 4th
notice was sent after the tinme for prem um paynent had passed.
Switzer's COBRA policy had presumably term nated i pso facto before
VWl - Mart sent its letter in effect offering a re-opening of the
expired grace period. The full content of the October 4th letter
bears reproduction here:

DEAR LLOYD SW TZER,

THIS NOTICE IS TO INFORM YOU THAT YOUR

CONTI NUATI ON COVERAGE COBRA W LL BE CANCELLED

| F FULL PAYMENT I N THE AMOUNT OF $82.46 | S NOT

RECEI VED | N OQUR OFFI CE POSTMARKED ON OR BEFORE

10/ 16/ 91.

THI' S CANCELLATI ON W LL BE EFFECTI VE AT 12: 00

MDNIGHT ON THE LAST DAY THROUGH WH CH

COVERAGE HAS BEEN PAID, 08/31/91. CANCELLED

COVERAGE CANNOT BE RESUMED. NO OTHER NOTI CE

OF DI SQUALI FI CATI ON W LL BE SENT.

SI NCERELY,

WAL- MART CONTI NUATI ON COVERACGE

We find that Wal -Mart's comuni cation to Switzer was cl ear and

unanbi guous. The only concei vably questionable itemin the entire
comuni cation is the anmount of the premi um $82.46, and even that
corresponds, to the penny, with the prem um anount set forth on
Switzer's prem um coupon. That figure can be deened anbi guous or

m sl eading only if one adverts to the de mnims premumdifference

produced by the putative (and, by Wal-Mart, questioned) right to
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proration. Besides, the law does not require a perfect
communi cation, only one that is sufficiently clear and conplete to
avoi d the | abel s of i nadequat e, anbi guous, confusing or m sl eadi ng.
That | awers or judges mght inprove on the notice or nitpick it
here or there does not necessarily subject it to such pejorative
appel | ati ons. It need not be "the best" as long as it is
reasonabl y cl ear and understandable. WAl-Mart's October 4th letter
is at least that.

Despite Switzer's receipt of that letter and its obviously
crucial i1nportance to hinsQi nportance which, the district court
found, Switzer appreciated and was concerned aboutsQhe neither
remtted the paynent of $82.46 or any | esser anobunt nor contacted
VWl - Mart to inquire about any perceived discrepanci es between the
full amount of the nonthly premum and his estimate of an
approxi mate prorated anount. Switzer never inquired about the
extended but different period wthin which he now could remt the
paynment, about any possi bl e nexus between the letter's warning and
the i nsurance deduction fromhis first paycheck (we can but wonder
why his belief that he was entitled to proration of his | ast COBRA
prem um apparently did not provoke a simlar thought process
regardi ng proration of the Septenber 21-Cctober 4 fractional nonth
for which Wal - Mart nmade a payroll deduction for insurance under its
pl an), or about anything else that would help him determ ne the
status of his health insurance coverage under both COBRA and the
Val - Mart Plan within the extended grace period.

The district court found that Switzer and his wfe
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"conscientiously attenpted to maintain wuninterrupted health
coverage." W cannot square that finding with Switzer's rather
caval i er "do not hing" behavi or during the period of several nonths
between the tinme he remtted the penulti mate COBRA prem umon July
26, 1991 and the expiration of his extended grace peri od on Cct ober
16, 1991sqQa tinme span during which his 90-day waiting period under
the Wal-Mart Plan expired, his premum coupon for his ultimte
COBRA prem um went unused, and the past due date of Septenber 27th
for that premium (on which date the 30-day grace period expired)
cane and went. The tragic truth is that this portrays a terribly
regrettabl e exanple of one who snatches defeat from the jaws of
victory; the tragedy, however, cannot be laid at Wal-Mart's feet in
this instance.

C. Vl -Mart's Denial of Switzer's O ains

The district court acknow edged the highly deferential
"arbitrary and capricious" standard under which it was conpelled to
review the Plan Admnistrator's decision to deny benefits to
Switzer. W reviewthat court's determ nation de novo. G ven the
court's express recognition that there was a | apse in coverage and
that the lapse was the direct result of Switzer's conscious
decision not to pay the final COBRA prem um we find
i nconprehensible its conclusion that the plan admnistrator's
deni al of benefits was "arbitrary and capricious." The district
court justified that hol di ng, however, by concl udi ng that Wl - Mart
"attenpted" to notify Switzer about the unpaid Septenber prem um

but that Wal-Mart "failed to get its nessage across."” W nust
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again respectfully disagree.

Switzer received Wal-Mart's nmailing, witten in clear and
unanbi guous ternms. Unfortunately, he made a conscious, deliberate
decision to ignore it or at least to refrain from acting on it.
Hi s doi ng that cannot be said to prove that WAl -Mart "failed to get
t he nessage across.” W discern nothing insQor omtted fronsQWal -
Mart's Cctober 4th letter that could put into play a chain of
events justifying that the end result, i.e., the plan
admnistrator's denial of benefits, should be |abeled "arbitrary
and capricious."”

To force WAl - MartsQor, nore correctly, the other participants
whose prem um burdens would ultimately increase if the Wal-Mart
Plan were to pay an unwarranted clai nBQt o accept Switzer's never-
tendered 1991 COBRA prem umnow, and thereby resuscitate Switzer's
coverage and Wal-Mart Plan's financial responsibility for his
medi cal clainms, would truly be to confirmthe adage, "No good deed
goes unpuni shed.” Not only did Wal -Mart act as a prudent fiduciary
by furnishing, gratis, an extra notice and an extra coupl e of weeks
wthin which to remt that all-inportant, final COBRA prem um it
did soinafactually faultless manner. |Its October 4th letter to
Switzer was adequate and "witten in a manner calculated to be
understood by the average plan participant."?® \Wen conpetent
maj ors such as Switzer knowi ngly and intentionally el ect to act sqQor

not to actsQin a particular way in response to reasonable stinuli,

1929 U S C 8§ 1022(A) (1) (outlining requirenents for plan
descriptions).
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they alone nust accept responsibility for their own acts or
abstentions. W cannot forever seeksQand findsQa deep pocket to
aneliorate theregrettable results of aplaintiff's own unfortunate
m st ake.

The district court was clearly erroneous in its factual
determ nation that Wal-Mart's actions, particularly its notice of
Cctober 4, 1991, were inadequate, m sleading, confusing, or
ot herwi se deficient in any manner. That error of fact caused the
district court to err reversibly in holdingsQon the basis of such
findi ngssQt hat WAl - Mart as the plan adm nistrator was arbitrary and
capricious in rejecting Swtzer's clains for nedical expenses
arising fromor connected with his pre-existing heart condition and
subsequent heart attack. Section 1104(a)(1)(D) of ERISA? is a
mandate to plan admnistrators to act "in accordance with the
docunents and instrunents governing the plan"?2sghere, the Wl - Mart
Pl an description, the SPD, and possibly the prem um coupon too.
G ven the universally acknow edged fact that under these rel evant
docunents and instrunents, Switzer's failure to pay the Septenber
COBRA prem um caused his coverage to | apse as of August 31, 1991,
triggering the one-year exclusion of his heart condition from
coverage under the Wal -Mart Plan, Wal-Mart woul d have breached its
duty as plan admnistrator if it had paid Switzer's clainl That

truly woul d have been arbitrary and capri ci ous.

20 29 U.S.C § 1104(a)(1)(D) (describing fiduciary duties).

2 1d.
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D. Renedy

As we find that the factual underpinnings of the district
court's decision are clearly erroneous and concl ude in our de novo
review that Wal-Mart was not arbitrary and capricious in denying
Swtzer's claim we need not (and therefore do not) analyze in
depth the propriety of the "equitable" renmedy that the court
fashi oned out of the whole cloth. W are neverthel ess constrained
to observesQadmttedly in obiter dictasQthat the district court's
reliance on equity in the absence of an avail abl e | egal renedy may
wel | have constituted i nperm ssible overreaching. For its |license
to craft an equitable remedy, the court relied on ERI SA sections
502(a)(3)(A) and (B).? Such reliance was alnbst certainly
m spl aced. Traditional equitable renedies statutorily authorized
under ERI SA are even nore narrowy drawn than are those authori zed
under the bankruptcy statute, of which we have repeatedly noted
that "the statute does not . . . constitute a roving conmm ssion to
do equity."?® Although the court couched its equitable renedy in
ternms of traditional injunctive or declaratory relief, intruth if
its innovative renedy were to be inplenented it would surely create
substantive rights that Switzer did not have under the WAl-Mart
Pl an or under ERI SA. Principal anong the unauthorized rights that
woul d thus be created would be the right to have his | ong-dead

COBRA coverage resurrected, Lazarus-1i ke, by court-ordered

2 29 US.C § 1132(a)(3)(A), (B).

2 |In re Sadkin, 36 F.3d 473, 478 (5th Cir. 1994); In re
Oxford Managenent, Inc., 4 F.3d 1329, 1334 (5th Cr. 1993); United
States v. Sutton, 786 F.2d 1305, 1308 (5th Cr. 1986).
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acceptance and retroactive application of the final COBRA prem um
paynment that Switzer had deliberately elected not to pay when it
was due. That he was | aboring under a m sconception regardi ng the
effect of his non-paynentsQa self-induced m sconception, not one
caused by any fault of Wl - Mart sQcannot change the result and grant
hi ma renmedy where none nay validly exist.
1]
CONCLUSI ON

The district court clearly erred in finding that the plan
adm nistrator's gratuitous notice to Swtzer of COctober 4, 1991,
was not adequate to warn himthat he risked a |lapse in his COBRA
coverage if he did not pay the final prem umby the extended grace
peri od date of October 16th, particularly when that notice was sent
a week after Switzer's COBRA coverage had al ready | apsed and shoul d
have been cancel ed automatically. I n consequence of that clear
error, the district court erred as a matter of Ilaw when it
determ ned that Wal-Mart as plan adm nistrator was arbitrary and
capricious in denying benefits to Swtzer. We nust, therefore,
reverse the rulings of the district court; vacate its orders that
Switzer tender the appropriate COBRA premiumto WAl -Mart and that
VWl - Mart as plan adm ni strator accept that prem um and reconsi der
its denial of Switzer's clainms for paynent of his nedical bills;
and render a take-nothing judgnent in Swtzer's |awsuit against
Wal - Mart Stores, Inc.
REVERSED, VACATED and RENDERED.
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