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PER CURI AM

Wlliam Earl Mms (Mnms) appeals the anmount that the
district court reduced his sentence pursuant to his 28 U S. C 8§
2255 notion. Finding the calculation of phenylacetone (P,P)
clearly erroneous, we vacate and renand.

| . PROCEDURAL HI STORY

WlliamEarl M nms pleaded guilty to conspiracy to manufacture
and distribute anphetamne in violation of 21 U S C § 846. In
1991, pursuant to the sentencing guidelines, the district court
properly sentenced him to 151 nonths inprisonnent. M mms
apparently did not take a direct appeal. 1n 1993, Mms filed this
action under 28 U. S.C. § 2255, seeking to have his sentence reduced
by applying an anendnent to U S.S.G § 2D1.1(c), which adopted a
new nmethod for calculating the quantity of drugs to be used in
determ ning the offense |l evel and guideline range. The district
court held a hearing at which two expert chem sts testified. After
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maki ng new findings regarding the quantity of drugs involved, the
court reduced M ms' sentence from 151 nonths to 115 nont hs.

1. ANALYSI S
A. Treating the claimunder 18 U S.C. 8§ 3582(c)(2).

In the court below, M nms, proceeding pro se and in form
pauperis, filed this action to reduce his sentence under § 2255.
"Relief under 28 U S.C A 8 2255 is reserved for transgressions of
constitutional rights and for a narrowrange of injuries that could
not have been raised on direct appeal and would, if condoned,
result in a conplete mscarriage of justice." United States v.
Vaughn, 955 F.2d 367, 368 (5th Cir.1992). Even if a defendant
all eges a constitutional error, he may not raise an issue for the
first time on collateral review w thout show ng both cause for his
procedural default and actual prejudice resulting fromthe error.
United States v. Shaid, 937 F.2d 228, 232 (5th G r.1991) (en banc),
cert. denied, --- US ----, 112 S C. 978, 117 L. Ed.2d 141 (1992).

Mms raises this issue for the first time on collateral
review. However, because the anendnent upon which Mms relies (8
2D1.1(c)) did not becone effective until Novenber 1, 1993, M mrs
coul d not have raised this claimon a direct appeal. Nevertheless,
we have held that this precise claimis not cognizable in a § 2255
action because the sentence was valid at the tinme of inposition,
and thus, "does not give rise to a conplete mscarriage of
justice." United States v. Towe, 26 F.3d 614, 616 (5th Cr.1994).

However, M mms coul d have brought this claimpursuant to 18

US C 8§ 3582(c)(2). Towe, 26 F.3d at 616; United States wv.



Segler, 37 F.3d 1131, 1134 (5th Cr.1994). Section 3582(c)(2)
allows a court to reduce a defendant's sentence if the term of
i npri sonment was based on a guideline range that subsequently has
been | owered and such a reduction would be consistent wth the
applicable policy statenents in the guidelines. Towe, 26 F.3d at
616. The applicable policy statenent provides that the anmendnent
at issue may be applied retroactively. US S G 1B1.10, p.s.
Under 8§ 3582(c)(2), the district court has the discretion whether
to reduce the sentence. United States v. Shaw, 30 F.3d 26, 28-29
(5th Gir.1994).

Here, in response to the § 2255 noti on, the governnent did not
argue that the claimwas not cognizable, but rather acknow edged
t hat the anmendnent shoul d be applied retroactively and noved for an
evidentiary hearing to determ ne the anount of drugs to be used in
the new sentence calcul ation. The district court, after an
evidentiary hearing, determned that Mms was entitled to a
reducti on under the anended § 2D1. 1(c). Because the governnent had
no objection! and a hearing was held to determ ne the reduction
pursuant to 8§ 2D1.1(c), we will not put form over substance. The
trial court has al ready conducted the hearing that woul d be al | owed
under 8§ 3582(c)(2). For these reasons and in the interest of
judicial econony, we treat this action as a proceeding under 8§

3582(c) (2).

1 ndeed, the governnent does not now contest the reduction
in the court below or argue that the claimwas not cogni zabl e.
To the contrary, it argues that the court bel ow properly
cal cul ated the new sentence pursuant to the anended gui deli ne.
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B. Whether the district court's finding that Exhibit 2B contai ned
20% phenyl acet one was cl early erroneous.

M mms argues that the district court conmtted clear error by
msinterpreting the expert's testinony and by m scal cul ating the
quantity of drugs to be used to determ ne his new of fense | evel and
new gui del i ne sentence. Apparently, we have not expressly stated
the standard of review for findings of fact made in a proceedi ng
under 8 3582(c)(2). W review the district court's factual
findings in a 8 2255 proceeding for clear error. United States v.
G pson, 985 F.2d 212, 214 (5th Cr.1993). Li kewi se, on direct
appeal, we review findings of fact made in regard to sentencing for
clear error. United States v. Hunphrey, 7 F.3d 1186, 1189 (5th
Cr.1993) (citing 18 U S.C. 8§ 3742(e)). Accordingly, we now hold
that findings of fact nmade during a 8 3582(c)(2) proceeding are
reviewed under the clearly erroneous standard. A finding of fact
wll be set aside as clearly erroneous only if, although there is
evidence to support it, we are left with the definite and firm
conviction that a m stake has been conmmtted. United States v.
Fitzhugh, 984 F.2d 143, 146 n. 12 (5th Cr.), cert. denied, ---
us. ----, 114 S .. 259, 126 L.Ed.2d 211 (1993).

M mms' original sentence was based on the entire quantities of
t he substances found to have a detectable anount of controlled
subst ance i n accordance with the version of § 2D1.1(c) in effect in
1991. In 1993, § 2D1.1(c) was anended to provide that:

[Mixture or substance does not include nmaterials that nust be

separated fromthe control |l ed substance before the controlled

subst ance can be used. Exanples of such material s include ..

waste water froman illicit |laboratory used to manufacture a

control | ed substance. I f such material cannot readily be
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separated fromthe m xture or substance that appropriately is

counted in the Drug Quantity Table, the court may use any

reasonabl e nethod to approxi mate the wei ght of the m xture or
substance to be counted.
8§ 2D1.1(c), coment. (n.1); U S S GApp. C, anmend. 484.

For M ms' original sentence, the court used the entire wei ght
of the mxture in Exhibit 2B, consisting of three containers
hol ding 32.40 pounds of a slurry-liquid substance containing a
det ect abl e anbunt of P,P.2 In the current proceedi ngs, based on the
expert testinony at the hearing, the court bel ow found t hat Exhi bit
2B, after deducting the weight of the containers, contained 20 per
cent P,P by weight, anobunting to 6.18 pounds of P,P.

M s argues that Max Courtney, a chem st appointed by the
court for Mms, testified that only 20 per cent of the 91.55 grans
of liquid poured fromExhi bit 2B was P,P, as opposed to the court's
finding that 20 per cent (6.18 pounds) of the entire weight of
Exhibit 2B (31.9 pounds) was P,P. He asks this Court to find that
Exhibit 2B contained at nost 91.55 grans of P,P and reduce his
sentence further accordingly. The governnent argues that the court
used a reasonable nethod to calculate the quantity of P,P. See 8§
2D1.1(c), coment. (n.1).

Courtney testified that he reviewed the report and notes of
Kennet h Evans, the chem st who perforned the original analysis of
t he substances. The exhibits were destroyed after sentencing and

were no | onger available for Courtney to conduct his own anal ysis.

In regard to Exhibit 2B, Courtney testified that it consisted of

2There were other exhibits containing varying quantities of
drugs but those anpbunts are not in dispute on this appeal.
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three jugs containing white substance and a snmall anount of |iquid.
The liquid portion was poured fromall three containers, and the
crystalline portion remained in the jugs. The liquid portion
wei ghed 91.55 grans, and this |liquid appeared to be froma reaction
m xture. Usually, the liquid fromthe reaction m xture runs about
20 per cent P,P. He could not determ ne the exact anount of P,P
because Evans did not performa quantitative analysis. The worst
case scenario would be 91.55 grans of P,P

Evans testified that he could not quantify the anmount of P,P
in Exhibit 2B because the substance was slurry or slushy and that
he was unable to separate the liquid portion from the solid
material init. He testified that he poured out a representative
sanple of 91.55 grans to test and found a detectabl e anount of P,P.
He testified that it could be a trace amount, or it could be nore.
However, he thought that there was | ess than 91.55 grans of P,P in
Exhi bit 2B.

The district court obtained the 20 per cent figure from
Courtney's testinmony. However, Courtney did not testify that 20
per cent of the entire weight of Exhibit 2B was P,P. The 20 per
cent figure referred to "the liquid from the reaction mxture."
The weight of the liquid fromthe reaction m xture was 91. 55 grans.
Further, Courtney's interpretation of Evans' notes conflicts with
Evans' testinony about the nature of Exhibit 2B. Court ney
testified that his interpretation of Evans' notes was that the
sanple of 91.55 granms which was tested was the liquid portion of

the exhibit and was not a representative sanple. Bot h experts



agreed that P,P is a clear liquid, that the crystalline solid in
Exhi bit 2B could not be P,P, and that Exhibit 2B al so contained a
det ect abl e anount of sodi um acet at e.

Purporting to rely upon Courtney's testinony, the district
court found that Exhibit 2B contained 6.18 pounds of P,P
calculated by taking 20 per cent of the entire weight of the
exhi bit m nus the weight of the containers. The court stated that
reliance on the expert testinony of a chem st experienced in
analysis of such materials as to the quantity of P,P typically
found in such material is a reasonable nethod to approxinate the
wei ght of the substance to be counted. This was obviously a
reference to the |language in the comentary to 8 2Dl1.1(c), which
provides that if materials such as waste water cannot be readily
separated fromthe m xture or substance to be counted, the court
may use any reasonable nethod to approxinmate the weight of the
m xture or substance to be counted. § 2D1.1(c), comment. (n.1).

Al t hough reliance on expert testinony clearly is a reasonabl e
met hod, the court's finding in this instance apparently is based on
a msinterpretation of the expert's testinony.® The testinony of
nei t her expert supports the court's finding that 20 per cent of the
entire anount of Exhibit 2B was P,P. |1ndeed, both experts opined
that Exhibit 2B contained less than 91.55 grams of P,P

Accordingly, their testinony indicates that the actual anount of

3The government argues that this Court shoul d not consider
Courtney's affidavit because it was not part of the record bel ow
Because the district court's error is clear fromreading the
transcript of the hearing, the affidavit does not add anything to
t he record.



P,P in Exhibit 2B was significantly | ess than the 6. 18 pounds found
by the court. A reviewof the entire evidence | eaves one with the
definite and firmconviction that a m stake was nade.
CONCLUSI ON
For the foregoing reasons, the judgnent of the district court
i's VACATED and REMANDED to the district court for further factual

findings in accordance with this opinion.



